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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 


able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 5164) 


In re IDEAL FARMS, INC., et al. AMA Docket No. 27-122. Decided 
September 13, 1957. 


Interim Relief Denied 


The application for interim relief is denied because only payments to the 
producer-settlement fund are claimed to constitute irreparable injury 
and the producer-settlement fund under the order is available to reim- 
burse the petitioners for any payments into the fund during the course 
of this proceeding if the petitioners should prevail on the merits. 


Daniels and Swope, of Harrisburg, Pennsylvania, for petitioners. Mr. John 
M. Durbin, for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 
DENIAL OF INTERIM RELIEF 


I 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.). The petitioners com- 
plain of recent amendments to Order No. 27, as amended, issued 
under the act which extend the application of Order No. 27 to 
milk handled in northern New Jersey. 


The petitioners protest (1) the inclusion of any part of the 
State of New Jersey in the marketing area covered by Order 
No. 27, (2) the failure to establish a separate classification for 
Guernsey milk or a butterfat differential which would more 
properly compensate Guernsey producers, (3) the order pro- 
visions for changes in Class I-A and Class I-B prices every 
month, and (4) the failure of the order to pool the direct pay- 
ment differential and the application of direct payment differen- 
tials to receiving stations. The petition alleges generally facts 
to show that there was no need for including northern New 
Jersey in the marketing area regulated by the order. The pe- 
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tition alleges that the amendments are unconstitutional, in vio- 
lation of the act, the rules of practice under the act, and the 
Administrative Procedure Act. It contends also that the issuance 
of the amendments was arbitrary and capricious and that the 
amendments will not effectuate the declared purposes of the 
act but on the contrary will operate as a detriment thereto. The 
petition complains also of procedural irregularities such as 
inadequate notice, insufficient opportunity for cross-examination, 
and lack of supporting evidence in the promulgation record. 


The petitioners ask that the effective date of the amendments 
be postponed pending determination on the merits of the peti- 
tion. An application for interim relief filed separately states 
that the petitioners will sustain irreparable injury because of 
disruption among producers shipping to petitioners and drastic 
changes of operation for petitioners placing upon them an un- 
warranted and unreasonable burden. At an oral argument held 
September 10, 1957, upon the application for interim relief 
herein and in three other proceedings relating to the amended 
order, the petitioners did not present argument in support of 
their application for interim relief in this proceeding. 


II 


Many of the grievances listed by the petitioners are matters 
of administrative policy rather than law or present issues which 
have been found lacking in legal merit by former court de- 
cisions. But, at any rate, the principal matter of concern at this 
initial stage of the proceedings is whether the petitioners have 
shown that they will be irreparably damaged during the course 
of this proceeding unless the order provisions objected to are 
stayed or suspended pending the outcome of the case upon the 
merits. See, e.g., In re Association of Ice Cream Manufacturers 
of New York State (Southern Regional Group) and Others, 15 
A.D. 1191 (1956); In re Beatrice Foods Co., 13 A.D. 769 
(1954); In re Babcock Dairy Company, 8 A.D. 7 (1949). We 
believe that the petitioners have not made such a showing. 


Even if our conclusions had been otherwise with respect to 
irreparable injury, we have serious doubts whether the appli- 
cation should be granted in view of the possible adverse effects 
upon the producer and public interest if the operation of the 
amended order should be stayed by interim relief in this and 
other proceedings. Cf. Yakus v. United States, 321 U.S. 414, 
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LEHIGH VALLEY COOPERATIVE FARMERS 
Cite as 16 A.D. 873 





440-441 (1944); Virginian Railway Co. v. System Federation, 
300 U.S. 515, 552 (1937); Bay Petrolewm Corporation v. Cor- 
poration Commission of Kansas, 36 F. Supp. 66 (D. Kan. 1940) ; 
In re Crescent Creamery Co., 11 A.D. 693 (1952). 


Accordingly, the petitioners’ request for interim relief is 
denied and the application is dismissed. 











(No. 5165) 





In re LEHIGH VALLEY COOPERATIVE FARMERS. AMA Docket No. 
27-123. Decided September 13, 1957. 







Interim Relief Denied 





The application for interim relief is denied because only payments to the 
producer-settlement fund are claimed to constitute irreparable injury 
and the producer-settlement fund under the order is available to reim- 
burse the petitioners for any payments into the fund during the course 
of this proceeding if the petitioners should prevail on the merits. 







Daniels and Swope, of Harrisburg, Pennsylvania, for petitioners. Mr. John 
M. Durbin, for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 








DENIAL OF INTERIM RELIEF 
I 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.). The petitioner, a 
Pennsylvania cooperative association of producers, has been 
distributing some milk in northern New Jersey which, if it 
continues to do so, would make the petitioner subject to the 
provisions of recently amended Order No. 27 under the act 
extending the regulation of the order to milk handled in 


northern New Jersey. 


The petitioner contends that it must either become a “pool 
plant” under the order or make substantial payments to the 
producer-settlement fund under the order in connection with 
its milk sold in northern New Jersey. It says that if it becomes 
a pool plant it will have to pay the excess of its utilization 
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value of milk at the classified prices above the uniform price 
into the “pool” or producer-settlement fund instead of to its 
members, that if it does not become a pool plant it will still 
have to make substantial payments into the pool on account 
of milk distributed in northern New Jersey. 


The petition alleges that the amendments are unconstitutional 
and in violation of the act, the rules of practice under the act, 
and «he Administrative Procedure Act. The petition contends, 
too, that the amendments are arbitrary and capricious and will 
net effectuate the purposes of the act but will be detrimental 
thereto. The petition complains also of procedural irregularities 
sucn as inadequate notice, insufficient opportunity for cross- 
examination, and lack of supporting evidence in connection with 
the promulgation of the amended order. The petitioner asks for 
a stay of the effective date of the order pending determination 
upon the merits and in an application for interim relief filed 
separately petitioner alleges that it will suffer irreparable dam- 
aye because of drastic reduction of returns “to your Petitioner’s 
producers.” 


Oral argument upon the application for interim relief was 
held before the Judicial Officer on September 10, 1957, in 
Washington, D. C. 


II 


At this initial stage in the proceeding the primary issue is 
whether the petitioner will be irreparably damaged by com- 
pliance with the order during the time it may take to render a 
decision on the merits. See, e.g., In re Association of Ice Cream 
Manufacturers of New York State (Southern Regional Group) 
and Others, 15 A.D. 1191 (1956); In re Beatrice Foods Co., 
13 A.D. 769 (1954); In re Babcock Dairy Company, 8 A.D. 7 
(1949). The petitioner claims that it will suffer irreparable 
injury pending adjudication upon the merits due to required 
equalization payments into the producer-settlement fund and 
offers to make the required payments in escrow. However, the 
respondent rejects the offer pointing out that the producer- 
settlement fund under the order is and will be solvent and that 
this fund is available to reimburse the petitioner for any pay- 
ments into the producer-settlement fund during the course of 
this proceeding if the petitioner should prevail on the merits. 
Thus, we see no irreparable injury for which we should sus- 
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The application for interim relief is denied because only payments to the 


Decision by Thomas J. Flavin, Judicial Officer 








cultural Adjustment Act (1933), as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 and 
subsequent amendments (7 U.S.C. 601 et seq.). The petitioner, 
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SUNCREST FARMS, INC. 
Cite as 16 A.D. 875 


pend the contested provisions of the order. The petitioner’s 
argument that any such reimbursement might be blocked by a 
producer or producers whose milk was not pooled at the time 
the payments to the fund are made is highly speculative es- 
pecially in view of the fact that the mechanism of the fund 
provides for the setting up of reserves. 


Even if our conclusion had been otherwise with respect to 
irreparable injury, we have serious doubts whether the appli- 
cation should be granted in view of the possible adverse effects 
upon the producer and public interest if the operation of the 
amended order should be stayed by interim relief in this and 
other proceedings. Cf. Yakus v. United States, 321 U.S. 414, 
440-441 (1944); Virginian Railway Co. v. System Federation, 
800 U.S. 515, 552 (1937); Bay Petroleum Corporation v. Cor- 
poration Commission of Kansas, 36 F. Supp. 66 (D. Kan. 
(1940) ; In re Crescent Creamery Co., 11 A.D. 693 (1952). 


Accordingly, the petitioner’s request for interim relief is 
denied and the application is dismissed. 


(No. 5166) 


In re SUNCREST FARMS, INC. AMA Docket No. 27-121. Decided 


September 13, 1957. 


Interim Relief Denied 


producer-settlement fund are claimed to constitute irreparable injury 
and the producer-settlement fund under the order is available to reim- 
burse the petitioners for any payments into the fund during the course 
of this proceeding if the petitioners should prevail on the merits. 


Daniels and Swope, of Harrisburg, Pennsylvania, for petitioners. Mr. John 


M. Durbin, for Agricultural Marketing Service. 


DENIAL OF INTERIM RELIEF 
I 


This is a proceeding under Section 8c(15)(A) of the Agri- 
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a Pennsylvania corporation distributing some milk in northern 
New Jersey, by recent amendments to Order No. 27, as amended, 
issued under the act, is made a handler subject to regulation 
by the order. The amendments extend regulation of the order 
to milk handled in northern New Jersey. 


The petitioner contends that it must either become a “pool 
plant” under the order or make substantial payments to the 
producer-settlement fund under the order in connection with 
its milk sold in northern New Jersey. It says that if it becomes 
a pool plant it will have to pay the excess of its utilization value 
of milk at the classified prices above the uniform price into the 
“pool” or producer-settlement fund instead of to its own pro- 
ducers, that if it does not become a pool plant it will still have 
to pay $2,000 to $2,500 a month into the pool on account of 
milk distributed in northern New Jersey, and that in either 
event the Pennsylavania Milk Control Commission will require 
the commission’s prices to be paid to petitioner’s producers. 


It is contended in the petition that northern New Jersey is 
different in many respects from the metropolitan New York 
City area formerly covered by Order No. 27 and that the pe- 
titioner will be unable to continue in business in northern New 
Jersey by virtue of the amendments. The petition alleges that 
the amendments are unconstitutional and in violation of the 
act, the rules of practice under the act, and the Adminstrative 
Procedure Act. The petition contends, too, that the amendments 
are arbitrary, capricious and will not effectuate the purposes 
of the act but will be detrimental thereto. The petition com- 
plains also of procedural irregularities such as inadequate 
notice, insufficient opportunity for cross-examination, and lack 
of supporting evidence in the promulgation record. A stay of 
the effective date of the order is requested pending determina- 
tion upon the merits and in an application for interim relief 
filed separately petitioner alleges that it will suffer irreparable 
damage because of drastic reduction of returns “to your Pe- 
titioner’s producers.” 


Oral arguments upon the application for interim relief was 
held before the Judicial Officer on September 10, 1957, in 
Washington, D. C. 

II 


At this initial stage in the proceeding the primary issue is 
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whether the petitioner will be irreparably damaged by com- 
pliance with the order during the time it may take to render a 
decision on the merits. See, e.g., In re Association of Ice Cream 
Manufacturers of New York State (Southern Regional Group) 
and Others, 15 A.D. 1191 (1956); In re Beatrice Foods Co., 13 
A.D. 769 (1954); In re Babcock Dairy Company, 8 A.D. 7 
(1949). The petitioner claims that it will suffer irreparable 
injury pending adjudication upon the merits due to required 
equalization payments into the producer-settlement fund and 
offers to make the required payments in escrow. However, the 
respondent rejects the offer pointing out that the producer- 
settlement fund under the order is and will be solvent and that 
this fund is available to reimburse the petitioner for any pay- 
ments into the producer-settlement fund during the course of 
this proceeding if the petitioner should prevail on the merits. 
Thus, we see no irreparable injury for which we should sus- 
pend the contested provisions of the order. The petitioner’s 
argument that any such reimbursement might be blocked by a 
producer or producers whose milk was not pooled at the time 
the payments to the fund are made is highly speculative es- 
pecially in view of the fact that the mechanism of the fund 
provides for the setting up of reserves. 


Even if our conclusion had been otherwise with respect to 
irreparable injury, we have serious doubts whether the appli- 
cation should be granted in view of the possible adverse effects 
upon the producer and public interest if the operation of the 
amended order should be stayed by interim relief in this and 
other proceedings. Cf. Yakus v. United States, 321 U.S. 414, 
440-441 (1944); Virginian Railway Co. v. System Federation, 
300 U.S. 515, 552 (1937); Bay Petrolewm Corporation v. Cor- 
poration Commission of Kansas, 36 F. Supp. 66 (D. Kan. 
1940) ; In re Crescent Creamery Co., 11 A.D. 693 (1952). 


Accordingly, the petitioner’s request for interim relief is 
denied and the application is dismissed. 





































(No. 5167) 


In re JACOB TANIS et al. AMA Docket No. 27-120. Decided 
September 13, 1957. 
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Interim Relief Denied 


The application for interim relief is denied because only payments to the 
producer-settlement fund are claimed to constitute irreparable injury 
and the producer-settlement fund under the order is available to reim- 
burse the petitioners for any payments into the fund during the course 
of this proceeding if the petitioners should prevail on the merits. 


Daniels and Swope, of Harrisburg, Pennsylvania, for petitioners. Mr. John 
M. Durbin, for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF INTERIM RELIEF 
I 


This is a proceeding under Section 8c(15) (A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 and 
subsequent amendments (7 U.S.C. 601 et seq.). The petitioners 
complain of recent amendments to Order No. 27, as amended, 
issued under the act which extend the application of Order 
No. 27 to milk handled in northern New Jersey. 


The petition relates that the individual petitioners produce 
milk from Guernsey herds which milk is processed and dis- 
tributed through corporate petitioners which are family-owned 
or primarily owned by the individual petitioners, that the farms 
involved are “show places,” and that the cost of producing the 
milk is greater than that of the usual farm, that Guernsey milk 
constitutes a greater percentage of the total fluid milk sales 
in northern New Jersey than is the case for the metropolitan New 
York City area formerly covered by Order No. 27, as amended. 


The petitioners contend that the milk involved is producer- 
distributor milk formerly exempt from pricing and pooling 
under Order No. 27, as amended, that there were placed in the 
record of the hearing upon the recent amendments no facts 
which would justify placing this milk under regulation of the 
order, and that regulation will bring substantial loss to pe- 
titioners and will force them to liquidate their business or 
operate at a loss. 


In addition, the petition claims that the amendments are 
unconstitutional, in violation of the act and the Administrative 
Procedure Act, are arbirtrary and capricious, that the amend- 
ments will not effectuate the purposes of the act but will be 
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in detriment thereof and that the Secretary has no authority 
to regulate those who produce and sell their own milk. 


The petitioners ask for a stay of the effective date of the 
amendments in their petition and in an application for interim 
relief filed separately allege that they will suffer irreparable 
damage pending determination upon the merits of the petition 
because of drastic reduction in returns to them which cannot 
be recouped in the future. 


The respondent filed a reply to the application for interim 
relief and oral argument was held before the Judicial Officer 
on September 10, 1957, in Washington, D. C. 


II 


Petitioners contend that they are producer-distributors and 
that the milk produced by them should be exempt from pricing 
and pooling under the order. It is alleged in the petition that 
petitioner Jacob Tanis owns cows which produce milk which is 
delivered to and bottled by Ideal Farms, Inc., which pays rent 
for the farms involved and pays for the cost of producing the 
milk. It is also alleged that Franklin Lake Dairy Producers, 
Inc., and Peter H. Sandfort produce milk which is delivered to 
and bottled by Franklin Lake Dairy, Inc., and Garden State 
Farms, Inc., respectively. At the oral argument upon an appli- 
cation for interim relief, petitioners’ counsel stated that as of 
August 1, 1957, arrangements between Franklin Lake Dairy, 
Inc., and Franklin Lake Dairy Producers, Inc., and between 
Peter H. Sandfort and Garden State Farms, Inc., had been 
changed to those alleged to exist between Jacob Tanis and Ideal 
Farms, Inc. It is further alleged that each receiving handler is 
either wholly or principally owned or controlled by the pro- 
ducer-petitioner delivering to it. The separate corporate entity 
of each wholly or partially owned receiving handler may not 
be disregarded at the convenience or whim of petitioners. 
Schenley Distillers Corp. v. United States, 326 U.S. 432 (1946) ; 
Boutell v. Walling, 327 U.S. 463 (1946) ; In re Foremost Dairy, 
Inc., 14 A.D. 901 (1955). On the basis of the existing record, 
it is doubtful whether the corporate petitioners are producer- 
distributors and whether Jacob Tanis, Franklin Lake Dairy 
Producers, Inc., and Peter H. Sandfort are handlers under the 
order and have any standing to bring an action under section 
8c(15) (A) of the act. 
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In any event, the granting of interim relief herein is not 
warranted. At this initial stage in the proceeding, the primary 
issue is whether the petitioners will be irreparably damaged 
by compliance with the order during the time it may take to 
render a decision on the merits. See, e.g., In re Association of 
Ice Cream Manufacturers of New York State (Southern 
Regional Group) and Others, 15 A.D. 1191 (1956); In re 
Beatrice Foods Co., 18 A.D. 769 (1954); In re Babcock Dairy 
Company, 8 A.D. 7 (1949). The petitioners claim that they 
will suffer irreparable injury pending adjudication upon the 
merits due to required equalization payments into the producer- 
settlement fund and offer to place the payments which will be 
required in escrow. However, the respondent rejects the offer 
and points out that the producer-settlement fund under the 
order is and will be solvent and that this fund is available to 
reimburse the petitioners for any payments into the producer- 
settlement fund during the course of this proceeding if the 
petitioners should prevail on the merits. Thus, we see no ir- 
reparable injury for which we should suspend the contested 
provisions of the order. The petitioners’ argument that any 
such reimbursement might be blocked by a producer or pro- 
ducers whose milk was not pooled at the time the payments to 
the fund are made is highly speculative especially in view of 
the fact that the mechanism of the fund provides for the 
setting up of reserves. 


Even if our conclusion had been otherwise with respect to 
irreparable injury, we have serious doubts whether the appli- 
cation should be granted in view of the possible adverse effects 
upon the producer and public interest if the operation of the 
amended order should be stayed by interim relief in this and 
other proceedings. Cf. Yakus v. United States, 321 U.S. 414, 
440-441 (1944); Virginian Railway Co. v. System Federation, 
300 U.S. 515, 552 (1937); Bay Petroleum Corporation v. Cor- 
poration Commission of Kansas, 36 F. Supp. 66 (D. Kan. 
1940) ; In re Crescent Creamery Co., 11 A.D. 693 (1952). 


Accordingly, the petitioners’ request for interim relief is 
denied and the application is dismissed. 
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(No. 5168) 


In re HYGEIA DAIRY COMPANY. AMA Docket No. 98-1. Decided 
September 27, 1957. 


Interim Relief Denied 


The application for interim relief is denied because a suspension of two of 
the three contested provisions would not give petitioner any relief and 
because petitioner has no legal right to protest the third provision 
bringing the petitioner’s supply plants under regulation. 


Tisenger and Sloan, of Austin, Texas, and Mr. Lorimer Brown, of Harlingen, 
Texas, for petitioner. Mr. John M. Durbin, for Agricultural Marketing 
Service. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING INTERIM RELIEF 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933) as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and sub- 
sequent amendments (7 U.S.C. 601 et seq.). The petitioner, 
which has a plant in Harlingen, Nueces County, Texas, is a 
handler under Order No. 98 regulating the handling of milk in 
the Corpus Christi, Texas, marketing area and complains of a 
number of provisions in Order No. 98 as amended, effective 
September 1, 1957. In addition to a petition setting forth its 
grievances the petitioner filed an application for interim relief 
requesting postponement of the effective date or suspension of 
the application of part of section 998.7 and of sections 998.51 
and 998.82 of the amended order pending final determination 
on the merits. 


The provisions of section 998.7 in controversy are alleged to 
make subject to regulation, under stated circumstances, plants 
from which the petitioner brings in supplemental sources of 
milk. It is not clear, at least at this intial stage of the proceed- 
ing, how the petitioner has a legally-protected interest in having 
the sources of its supplemental supply immune from regulation 
by the order. 


Section 998.51 provides for location differentials on Class I 
milk to handlers and section 998.82 for location differentials to 
producers, both sets of differentials operating in connection with 
milk received by handlers at plants located more than 50 miles 
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from Mercedes, Texas. Section 998.50(a) fixes the basic mini- 
mum price on Class I milk at the Order No. 43 price plus 78 
cents, subject to the location differentials of sections 998.51 and 
998.82. Consequently, staying the application of the location 
differential provisions as requested by the petitioner would not 
operate to permit the petitioner to pay less for its Class I milk 
than the price prescribed by section 998.50(a) but would only 
require handlers entitled to location differentials such as the 
Corpus Christi handlers to pay more for their milk to producers 
than the amended order presently provides. We do not see how, 
then, that suspension of sections 998.51 and 998.82 as asked 
would save the petitioner from any damage, irreparable or 
otherwise, while the proceeding is pending. 

Judging by the petition what the petitioner really wants is 
to pay 15 cents less for its Class 1 milk than the price pre- 
scribed by section 998.50(a). Since the matter of the differential 
pricing of Class I milk for Corpus Christi handlers and handlers 
in the petitioner’s location was a matter gone into at con- 
siderable length at the promulgation hearing preceding the is- 
suance of the amended order and was the subject of findings 
and conclusions by the Secretary in issuing the amended order, 
we do not believe that at the threshold of our inquiry in this 
proceeding the petitioner has made a sufficient case for lower- 
ing to it the price prescribed by the order if this is the kind 
of interim relief the petitioner wishes to get. 

In any event, the application for interim relief should be 
denied in view of the possible adverse effects upon the producer 
and public interest if the operation of the amended order should 
be stayed by interim relief. Cf. Yakus v. United States, 321 
U.S. 414, 440-441 (1944); Virginian Railway Co. v. System 
Federation, 300 U.S. 515, 552 (1937); Bay Petroleum Corpora- 
tion v. Corporation Commission of Kansas, 36 F. Supp. 66 (D. 
Kan. 1940) ; In re Crescent Creamery Co., 11 A.D. 693 (1952). 

Accordingly, the petitioner’s request for interim relief is 
denied and the application is dismissed. 


DISMISSAL—WITHDRAWAL OF PETITION 
(No. 5169) 


In re ABBOTTS DAIRIES, INC., et al. AMA Docket No. 61-12. 
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Dismissed September 30, 1957, by Thomas J. Flavin, Judicial 
Officer. 


(No. 5170) 


In re ABBOTT’S DatRy, INC. AMA Docket No. 113-1. Dismissed 
September 30, 1957, by Thomas J. Flavin, Judicial Officer. 


(No. 5171) 


In re PAUL C. BECKNER AND CLYDE E. ANDREWS, PARTNERS, 
d/b/a BECKNER COMMISSION COMPANY. P&S Docket No. 2258. 
Decided September 9, 1957. 


Improper Acts—Suspension of Registration— 
Consent Order 


Respondents consented to the issuance of an order requiring them to cease 
and desist from the practices complained of and suspending their regis- 
tration under the act for three years. 

Mr. Lowell E. Miller, for Livestock Division, Agricultural Marketing Service. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 e¢ seq.), ini- 
tiated by an order of inquiry and notice of hearing filed on 
April 23, 1957, by the Acting Director of the Livestock Division, 
Agricultural Marketing Service. Respondents are charged with 
violating various provisions of the act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). On May 24, 1957, respondents 
filed answers admitting the jurisdictional allegations of the 
order of inquiry, neither admitting nor denying the other alle- 
gations of the order of inquiry, and consenting to the issuance, 
without oral hearing, of “such order as may be determined by 
the Secretary of Agriculture.” On August 12, 1957, respondent 
Clyde E. Andrews filed an amended answer on behalf of both 
respondents (a) admitting the jurisdictional allegations of the 
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order of inquiry, (b) neither admitting nor denying the other 
allegations of the order of inquiry, (c) stating that for the 
purposes of this proceeding and for such purposes only respond- 
ents consent to the issuance of an order containing findings of 
fact and conclusions based upon the allegations set forth in the 
order of inquiry as the findings of fact and conclusions of the 
Secretary of Agriculture, and (d) consenting to the issuance, 
without oral hearing, of an order requiring them to cease and 
desist from the practices complained of and suspending their 
registration under the act for a period of three years. Com- 
plainant has recommended that the order consented to by re- 


spondents be entered. 


FINDINGS OF FACT 


1. The Indianapolis Stock Yards, Indianapolis, Indiana, here- 
inafter referred to as the stockyard, owned and operated by 
The Belt Railroad and Stock Yards Company, hereinafter re- 
ferred to as the stockyard company, was at all times mentioned 
herein and now is a posted stockyard subject to the provisions 


of the act. 


2. Respondents Paul C. Beckner and Clyde E. Andrews, as 
partners, are registered with the Secretary of Agriculture as 
a market agency to buy and sell livestock on a commission basis 
at the stockyard under the name of Beckner Commission Com- 
pany, and since July 18, 1956, respondents have been so regis- 
tered. At all times mentioned herein prior to July 16, 1956, 
respondents, together with John C. McAdams, as partners, were 
registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock on a commission basis at the stockyard 
under the name of McAdams and Beckner Commission Company. 


8. Respondents, during the years 1953, 1954 and 1955, had 
an arrangement, agreement, or understanding with William A. 
Martin whereby Martin would consign hogs to respondents for 
sale at the stockyard and respondents, in connection with the 
sale of said hogs, would cause such hogs to be weighed at 
weights greater than their true and correct weights and the 
profits resulting from such transactions would be divided be- 
tween each of the respondents and Martin. In accordance with 
such arrangement, agreement, or understanding, Martin con- 
signed hogs to respondents for sale at the stockyard and caused 
stockyard employees to issue receiving tickets, copies of which 
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were made a part of the records of the stockyard company, 
showing false and incorrect names as the names of the owners 
of the hogs. Such hogs were sold by respondents at the stock- 
yard and, in connection with such sales, respondents caused 
weighmasters at the stockyard to weigh such hogs at weights 
greater than their true and correct weights and to record on 
scale tickets, copies of which were made a part of the records 
of respondents and the stockyard company, false and incorrect 
weights and false and incorrect names as the names of the 
owners of the hogs. Following the sale of such hogs, respond- 
ents issued or caused to be issued accounts of sale, copies of 
which were made a part of respondents’ records, showing false 
and incorrect names as the names of the persons for whose 
accounts such hogs were sold. Respondents also issued or caused 
to be issued two checks in connection with each such sale trans- 
action. Both checks were drawn on respondents’ custodial ac- 
count and bore false and incorrect names as the names of the 
payees. One of such checks was in an amount equal to the 
purported cost of the hogs and was delivered to Martin by 
respondents. The other of such checks was in an amount rep- 
resenting the net profit resulting from such sale transaction and 
was falsely endorsed by respondents in order to obtain cash. 
The money so obtained was divided between each of the re- 
spondents and Martin. Said false and incorrect checks when 
cancelled were made a part of respondents’ records. 


Specific instances in which such transactions occurred are 
as follows: 


Amount Check 

Sold in Covering 

Name of Purchase Price Profit Divided 
E. B. Sadler $1,410.20 $407.00 
Geo. Edward 2,788.61 607.00 
Orval Mills 4,294.07 786.02 
Frank Nelson 3,769.10 554.00 
Ray Little 2,723.97 612.00 
Clay Sparks 3,064.35 82.93 
Robert Kelly 1,819.35 728.00 
Ralph Kirby 962.28 214.00 
Frank Ellis 2,314.34 333.00 
Chas. Harper 1,979.50 230.63 
Claude McKinney 1,641.81 465.32 
Frank Bowing 1,992.40 177.13 
Ralph Johnson 1,221.57 167.81 
Maurice Brown 4,072.61 149.29 
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Amount Check 
Sold in Covering 
Date No. Hogs Name of Purchase Price Profit Divided 
10-10-55 James Johnson $1,346.20 $182.50 
10-12-55 S. E. Johnson 1,798.50 244.04 
10-13-55 James Johnson 1,884.70 103.20 
10-14-55 Ben Rush 1,066.02 183.33 
10-17-55 Ray Johnson 8,930.82 189.74 
10-19-55 Wm. Baker 1,918.55 162.97 
10-20-55 James Redman 1,819.18 248.25 


4. Respondents, during the months of March and April 1956, 
purchased hogs at certain nonposted auction markets and paid 
for such hogs by checks drawn on the account of the McAdams 
and Beckner Commission Company. The hogs so purehased by 
respondents were consigned to respondents’ commission com- 
pany at the stockyard and, in connection with the delivery of 
the hogs to the stockyard, respondents caused stockyard em- 
ployees to issue receiving tickets, copies of which were mada 
a part of the records of the stockyard company, showing false 
and incorrect names as the names of the owners of the hogs. 
Such hogs were sold at the stockyard by respondents and, in 
connection with such sales, respondents caused weighmasters at 
the stockyard to weigh such hogs at weights greater than their 
true and correct weights and to record on scale tickets, copies 
of which were made a part of the records of respondents and 
the stockyard company, false and incorrect weights and false 
and incorrect names as the names of the owners of the hogs. 
Following the sale of such hogs, respondents issued or caused to 
be issued accounts of sale, copies of which were made a part of 
respondents’ records, showing false and incorrect names as the 
names of the persons for whose accounts such hogs were sold. 
Respondents also issued, or caused to be issued, checks covering 
the profits realized from the sale of the hogs. Such checks were 
drawn on respondents’ custodial account and bore false and 
incorrect names as the names of the payees. Respondents falsely 
endorsed such checks in order to obtain cash and the money 
so obtained was divided between each of the respondents and 
Dean Spencer, a trucker who delivered the hogs to the stock- 
yard. Said false and incorrect checks when cancelled were made 
a part of respondents’ records. 


Specific instances in which such transactions occurred are 
as follows: 
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5. Respondents, in connection with the transactions referred 
to in Findings of Fact 3 and 4 hereof, operated at the stockyard 
as a dealer, notwithstanding that respondents had not registered 
with the Secretary of Agriculture to so operate and had not 
furnished a bond to cover such dealer operations. 


6. Respondents’ books and records for the years 1953 
through 1956 failed to show as items of expense payments made 
by respondents to stockyard company weighmasters. 


CONCLUSIONS 


By reasons of the facts set forth in Findings of Fact 3 and 4 
hereof, it is concluded that respondents have wilfully violated 
sections 307, 312(a) and 401 of the act (7 U.S.C. 208, 213(a), 
221), section 201.48 of the regulations (9 CFR 201.43), and 
section 10 of the Federal Trade Commission Act (15 U.S.C. 
50), which section is incorporated in and made a part of the 
act by virtue of the provisions of section 402 of the act (7 
U.S.C. 222). 


By reason of the facts set forth in Finding of Fact 5 hereof, 
it is concluded that respondents have wilfully violated sections 


303 (7 U.S.C. 203), 307 and 312(a) of the act and sections 
201.10 and 201.29 of the regulations (9 CFR 201.10, 201.29). 

By reason of the facts set forth in Finding of Fact 6 hereof, 
it is concluded that respondents have wilfully violated section 
401 of the act. 


The violations of the act involved in this proceeding are 
serious and flagrant and warrant the suspension of respondents’ 
registration as well as the entry of a cease and desist order. 
Respondents have consented to the entry of an order requiring 
them to cease and desist from the practices complained of and 
suspending their registration for a period of three years, and 
complainant has recommended that the order consented to by 
respondents be issued. The order will be entered. 


ORDER 
Respondents shall cease and desist from the unfair, unjustly 
discriminatory and deceptive practices described in the Findings 
of Fact. 
Respondents shall keep such accounts, records, and memo- 
randa as will fully and correctly disclose all transactions in- 
volved in their business, 
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Respondents’ registration under the act is suspended for a 
period of three years from the effective date of this order. 


This order shall become effective on the sixth day after 
service. Copies hereof shall be served upon the parties. 


(No. 5172) 


In re MARKET AGENCIES AT OMAHA UNION STOCK YARDS, 
OMAHA, NEBRASKA. P&S Docket No. 143. Decided September 
9, 1957. 


Modification of Rates and Charges 


Respondents are authorized to modify their current schedule of rates and 
charges and to assess such rates and charges up to and including 
August 31, 1959. 


Messrs. Carl R. Bullock and Harold M. Carter, for Livestock Division, Agri- 
cultural Marketing Service. Mr. Lawrence C. Moore, Jr., of Moore, Scott 
& Heinemann, of Washington, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued on 
June 26, 1956 (15 A.D. 663), continuing in effect to and includ- 
ing July 31, 1958, an order issued on July 23, 1954 (13 A.D. 
691), as modified by an order issued on October 22, 1954 (13 
A.D. 985), authorizing the respondents to assess the current 
schedule of rates and charges. 


On July 25, 1957, the respondents, by their attorneys, filed 
a petition requesting that the current schedule of rates and 
charges be modified in certain respects. Notice of the petition 
and its contents was published in the Federal Register on 
August 9, 1957 (22 F.R. 6393), and, although interested per- 
sons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. 


The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer stating that, based upon a detailed 
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study in connection with the respondents’ petition, the Division 
was of the opinion that the charges in the current schedule 
under the heading “Ante Mortem Inspection Charges” can no 
longer be justified, and that the description of such charges as 
set forth in the petition does not accurately describe services 
to be rendered by the respondents for which the charges are 
contemplated. The Division recommended, therefore, that the 
respondents’ request for modification with respect to such in- 
spection charges be denied and that such charges as set forth 
in the current schedule be deleted from the schedule. The Di- 
vision further recommended that the other modification of the 
current schedule of rates and charges requested by the respond- 
ents be authorized, and that the order to be issued remain in 
effect to and including August 31, 1959, unless modified or 
extended prior to that date. The respondents on September 4, 
1957, filed a Statement in Response to Answer in which they 
concur in the answer filed by the Livestock Division except that 
they recommend that the current schedule of rates and charges 
under the heading “Ante Mortem Inspection Charges” be modified 
to read as follows and continued in effect. 


Slaughter Cattle and Calves: 


21% cents per head when sold to local packers. 


Hogs: 
1 cent per head. 
Services of Chief Inspector $ .75 
Services of Board of Arbitration 1.50 
(Services of Chief Inspector and Board of Arbitration are 
to be paid by the owner of the consignment when services are 
requested by the selling agency and by the purchaser of the 
consignment when requested by him.) 
The Livestock Division on September 4, 1957, filed a Supple 
mental Answer recommending that the modification requested 
by respondents in their Statement in Response to Answer be 
authorized. 


Inasmuch as the rates and charges agreed upon by the parties 
will limit the application of certain charges now in effect and 
will produce aggregate revenues lower than would have been 
produced by the current schedule of rates and charges modified 
in accordance with the petition, it is found that further notice 
and public procedure on this order are unnecessary. 
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Since the parties are agreed, the respondents are authorized 
to modify their current schedule of rates and charges as re- 
quested in the petition filed on July 25, 1957, except with 
respect to the modification set forth in the petition under the 
heading “Inspection Charges on Hogs and Cattle.” Respondents 
are further authorized to modify the provisions of their cur- 
rent schedule of rates and charges relating to Ante Mortem 
Inspection Charges as requested in their Statement in Response 
to Answer filed September 4, 1957. During the life of this 
order, the respondents are authorized to assess the current 
schedule of rates and charges as modified in accordance with 
this order. 


The respondents who must prepare for and be ready to 
comply with this order on its effective date desire to have it 
become effective at soon as possible. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after date. Undue delay in mak- 
ing this order effective may adversely affect the marketing of 
livestock. Accordingly, good cause is found for making this 
order effective in less than 30 days. 


This order shall become effective on September 16, 1957, and 


remain in effect to and including August 31, 1959, unless modi- 
fied or extended before that date. 


Copies hereof shall be served upon the parties. 


(No. 5173) 


In re THE LICENSEES OPERATING AS COMMISSION MER- 
CHANTS IN THE DESIGNATED AREA OF NEW YORK CITY, NEW 
YorK. P&S Docket No. 1146. Decided September 10, 1957. 


Continuation of Rates and Charges 


Pending action on respondents’ petition for modification of their rates and 
charges, respondents are authorized to assess their current commission 
charges up to and including November 15, 1957, unless modified or 
extended by further order before that date. 


. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Milton E. Sahn, of Bernhardt, Sahn, Shapiro & Epstein, of 
New York, New York, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended. 


The respondents are now operating under an order issued on 
July 26, 1957, continuing in effect to and including September 
15, 1957, the commission charges authorized by an order issued 
on March 29, 1951 (10 A.D. 351). 


On May 1, 1957, the respondents, by their attorneys, filed a 
petition requesting that the order issued on March 29, 1951, 
be modified to authorize certain increases in the current com- 
mission charges. Notice of this petition and its contents was 
published in the Federal Register on May 9, 1957 (22 F.R. 
3262), and an opportunity was afforded interested persons to 
indicate a desire to be heard in the matter. Inter-County 
Farmers Cooperative Association, Inc., Nearby States Live 
Poultry Shippers, Inc., and the Association of Poultry Slaughter 
House Operators, Inc., filed objections to the petition and re- 
quested an oral hearing in the matter. 


On August 30, 1957, the Livestock Division, Agricultural 
Marketing Service, filed an answer, by its attorney, stating that 
it had made a detailed study with respect to the reasonableness 
of the commission charges requested by the respondents and 
that it was the opinion of the Division that the increases sought 
by the respondents could not be justified. The answer further 
stated that, based upon an analysis of the petition, the respond- 
ents’ statements concerning their operations, the objections filed, 
and other available information, it was felt that an increase of 
14, cent in each of the current commission charges is justified. 
The Livestock Division recommended, therefore, that in the 
event the objections of interested parties were withdrawn, such 
increases be granted. 


On September 10, 1957, the Livestock Division, by its attor- 
ney, filed a recommendation that, pending further action in 
connection with the respondents’ petition, the current commis- 
sion charges be continued in effect to and including November 
15, 1957, unless modified or extended by further order before 
that date. The Division further recommended that the require- 
ment of prior orders that the respondents keep accurate and 
detailed records of expenditures for “business getting and 
maintaining” be continued in effect. On September 10, 1957, 
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the respondents, by their attorneys, filed a document concurring 
in these recommendations of the Livestock Division. 


Prior to the issuance of the order of March 29, 1951, author- 
izing the current commission charges, notice of the petition 
therefor was published in the Federal Register and opportunity 
was afforded interested persons to indicate a desire to be heard 
in the matter. Inasmuch as this order does not involve an 
increase in commission charges lawfully prescribed by the Sec- 
retary or any rates or charges for services not heretofore 
covered by order, it is found that further notice and public 
procedure on this order are unnecessary. 


In view of the above circumstances, the current commission 
charges, which are set forth in the order issued on March 29, 
1951 (10 A.D. 351), are continued in effect to and including 
November 15, 1957, unless modified or extended by further 
order before the latter date. The respondents shall keep accurate 
and detailed records of expenditures for “business getting and 
maintaining.” 

It is desired that this order become effective on September 
16, 1957. The Packers and Stockyards Act provides that orders 
of this nature shall not become effective in less than five days 
after their date. Undue delay in making this order effective 
may adversely affect the marketing of live poultry. Accordingly, 
good cause is found for making this order effective in less than 
30 days. 


This order shall become effective on September 16, 1957. 
Copies hereof shall be served upon the parties. 


(No. 5174) 


In re WILLIAM H. GRISSIM III, d/b/a GRISSIM COMMISSION 
CoMPANY. P&S Docket No. 2222. Decided September 17, 1957. 


Petition to Reopen the Hearing Granted 


The hearing is ordered reopened so that the additional material offered by 
the respondent may be received in evidence. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing 
Service. Mr. O. B. Hofstetter, Jr., of Nashville, Tennessee, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER REOPENING HEARING 


In this proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), the 
hearing examiner filed a report July 1, 1957. Respondent, on 
August 22, 1957, filed a petition to reopen the hearing to take 
further evidence and requested additional time in which to file 
exceptions to the hearing examiner’s report pending disposition 
of the petition to reopen. Respondent’s request for an extension 
of time was granted. A copy of the petition to reopen was 
served upon complainant and on September 11, 1957, com- 
plainant filed an answer to such petition objecting to the re- 
opening of the hearing. 


Attached to respondent’s petition to reopen were the affidavit 
of respondent’s former bookkeeper and a statement from an 
ex-employee of complainant to the effect that the bookkeeper 
was advised by such ex-employee that respondent’s method of 
handling his custodial account for shippers proceeds was proper. 
Respondent petitions to reopen the hearing in order to place 
into evidence the matters contained in such affidavit and 
statement. 

Serious doubt exists as to whether respondent is entitled to 
the reopening of the hearing as he has failed to demonstrate 
a good reason why such evidence was not adduced at the hearing 
as required by section 202.21(a)(2) of the rules of practice 
(9 CFR 202.21(a) (2) ). In any event, we are of the opinion 
that such evidence should be made a part of the record but 
that respondent has not demonstrated sufficient reason to reopen 
the oral hearing in Nashville, Tennessee, with the attendant 
expense and inconvenience to complainant of such reopening. 
Therefore, the proffered evidence will be admitted into the 
record under the shortened method of procedure provided in 
section 202.17 of the rules of practice (9 CFR 202.17). The 
affidavit attached to respondent’s petition to reopen the hearing 
will be considered as part of respondent’s opening statement 
with respect to this rebuttal evidence under the shortened 
method of procedure and respondent will have 10 days from the 
receipt hereof to file additional material as part of his opening 
statement. As the statement of complainant’s former employee 
is unverified, it will not be accepted as part of respondent’s 
opening statement. Subsequent to the filing of respondent’s 
opening statement, complainant may file an answering statement 
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and respondent may file a statement in reply pursuant to the 
provisions of section 202.17. 


Copies hereof shall be served upon the parties. 


(No. 5175) 


In re THE LICENSEES OPERATING AS COMMISSION MERCHANTS 
IN THE DESIGNATED AREA OF NEW YORK CITY, NEW YORK. 
P&S Docket No. 1146. Decided September 17, 1957. 


New Schedule of Rates and Charges 


The respondents are authorized to file a new tariff and to assess such new 
commission charges up to and including September 23, 1959. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 


ice. Mr. Milton E. Sahn, of Bernhardt, Sahn, Shapiro & Epstein, of 
New York, New York, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued 
on September 10, 1957, continuing in effect to and including 
November 15, 1957, the commission charges authorized by an 
order issued on March 29, 1951 (10 A.D. 351). 


On May 1, 1957, the respondents, by their attorneys, filed a 
petition requesting that the order issued on March 29, 1951, be 
modified to authorize certain increases in the current commis- 
sion charges. Notice of this petition and its contents was pub- 
lished in the Federal Register on May 9, 1957 (22 F.R. 3262), 
and an opportunity was afforded interested persons to indicate 
a desire to be heard in the matter. Inter-County Farmers Co- 
operative Association, Inc., Woodridge, New York, Nearby 
States Live Poultry Shippers, Inc., Long Island City, New 
York, and the Association of Poultry Slaughter House Oper- 
ators, Inc., of New York, filed objections to the petition and 
requested an oral hearing in the matter. Objections were also 
filed by Max Altman, Mark-Nan Farms, Inc., Wurtsboro, New 


York. 
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On August 30, 1957, the Livestock Division, Agricultural 
Marketing Service, filed an answer, by its attorney, stating that 
it had made a detailed study with respect to the reasonableness 
of the commission charges requested by the respondents and 
that it was the opinion of the Division that the increases sought 
by the respondents could not be justified. The answer further 
stated that, based upon an analysis of the petition, the respond. 
ents’ statements concerning their operations, the objections filed, 
and other available information, it was fe't that an increase of 
1% cent in each of the current commission charges is justified 
The Livestock Division recommended, therefore, that, in tne 
event the objections of interested parties were withdrawn, such 
increases be granted. 


On September 17, 1957, documents were filed on behalf of 
Inter-County Farmers Cooperative Association, Inc., Nearby 
States Live Poultry Shippers, Inc., and Max Altman withdraw- 
ing their objections to the respondents’ petition filed on May 1, 
1957, and consenting to an increase of 14, cent in each of the 
current commission charges as recommended by the Livestock 
Division. The respondents, by their attorneys, filed a document 
on September 17, 1957, in which they concurred in the recom- 
mendation of the Livestock Division that an increase of 14 cent 
in each of the current commission charges be granted. 


On August 14, 1957, the attorneys for the respondents filed 
a document in which it is stated that the Association of Poultry 
Slaughter House Operators, Inc., does not ship poultry to the 
respondents, and in which it is contended, therefore, that the 
association is not a party in interest in this proceeding. The 
Livestock Division also stated in its answer filed on August 30, 
1957, that it is the view of the Division that, inasmuch as the 
respondents do not handle consignments of poultry for the 
Association of Poultry Slaughter House Operators, Inc., such 
association is not a party in interest. Since it does not appear 
that such association will pay any of the commission charges 
authorized by this order, the association is not a party in 
interest in this proceeding, and the increases in the commission 
charges consented to by the Livestock Division, the respondents, 
and the others filing objections in this matter, may be granted 
without the consent of the Association of Poultry Slaughter 


House Operators, Inc. 
Inasmuch as the commission charges agreed upon by the 
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interested parties will produce aggregate revenues lower than 
would have been produced by the current commission charges 
modified in accordance with the respondents’ petition filed on 
May 1, 1957, it is found that further notice and public pro- 
cedure on this order are unnecessary. 


icultural 
ing that 
ableness 
nts and 




















S$ sought 
further In view of the above circumstances, the respondents are 
respond. authorized to file a new tariff and, beginning on the effective 
ns filed, date of this order, to assess the following commission charges 
rease of for handling consignments of live poultry: 
ustified Charges Per Pound 
in tne On all consignments, except 
m, such CUNEO CEI ENE COIN isan ccesisesccsseeseneertnsnsseonesssmnpssennee 2% cents 
On all consignments of 

Carley) @eene,; SNA: CORON Bice sek ce easawdemenion 3% cents 
half of The respondents shall keep accurate and detailed records of 
oe expenditures for “business getting and maintaining.” 






It is desired that this order become effective as soon as pos- 
sible. The Packers and Stockyards Act provides that orders of 
this nature shall not become effective in less than five days 
after their date. Undue delay in making this order effective 
may adversely affect the marketing of live poultry. Accordingly, 
good cause is found for making this order effective in less than 
30 days. 

This order shall become effective on the sixth day after its 
date of signature, and remain in effect to and including Sep- 
tember 23, 1959, unless modified or extended by further order 
before the latter date. 

Copies hereof shall be served upon the parties. 
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(No. 5176) 






In re DENVER UNION STOCK YARD COMPANY. P&S Docket No. 
450. Decided September 18, 1957. 







Modification of Rates and Charges 


Since the parties are agreed, the respondent is authorized to modify its 
current schedule of rates and charges and to assess such rates and 
charges up to and including December 31, 1959. 

Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


The rates and charges which the respondent is now assessing 
for stockyard services and facilities at the Union Stock Yards, 
Denver, Colorado, are those prescribed by an order issued on 
August 17, 1951 (10 A.D. 1033), as temporarily modified by 
orders issued on December 26, 1951 (10 A.D. 1502), October 
16, 1952 (11 A.D. 851), November 4, 1953 (12 A.D. 1264), 
November 26, 1954 (13 A.D. 1058), November 15, 1955 (14 
A.D. 927), and April 3, 1956 (15 A.D. 380). The temporary 
modifications are currently due to expire on December 31, 1957. 


On July 29, 1957, the respondent filed a petition requesting 
authority to make certain additional modifications in its cur- 
rent schedule of rates and charges to remain in effect to and 
including December 31, 1959. Notice of the petition and its 
contents was published in the Federal Register on August 23, 
1957 (22 F.R. 6848), and interested persons were afforded an 
opportunity to indicate a desire to be heard in the matter. 


On September 5, 1957, a document was filed on behalf of the 
National Wool Growers Association, Salt Lake City, Utah, ob- 
jecting to the increases in the rates and charges with respect 
to sheep and requesting to be advised as to the procedure to be 
followed in the matter. 


On September 11, 1957, the Livestock Division, Agricultural 
Marketing Service, by its attorney, filed an answer stating that, 
based upon an analysis of the petition and other available 
information, it is the opinion of the Livestock Division that the 
proposed increases in the rates and charges with respect to all 
other species of livestock are justified, and recommending that 
the modifications requested in the respondent’s petition be 
authorized, except the modifications relating to the rates and 
charges in connection with the marketing of sheep. The Live- 
stock Division requested that the time within which it may file 
an answer concerning the proposed increases in the latter rates 
and charges be extended to and including October 15, 1957, in 
order to afford the Division an apportunity to study any state- 
ments which may be filed by the National Wool Growers Asso- 
ciation in support of their objections to the proposed increases 
in the rates and charges relating to sheep. On September 12, 
1957, the respondent filed a telegram stating that “while we 
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disagree thoroughly with protest of Wool Growers Assn. and 
reason stated for delay,’ the respondent concurred in the recom- 
mendation and request contained in the answer filed by the 
Livestock Division. The request of the Livestock Division for 
an extension of time in which to file such a supplemental answer 
was granted. 


On September 17, 1957, a telegram was filed on behalf of the 
National Wool Growers Association withdrawing their formal 
protest concerning the proposed increases in the rates and 
charges relating to sheep, and stating that they would “like 
record to show we informally protest increase due to low sheep 
industry earnings but will not file formal complaint or request 
hearing.” The Livestock Division filed a supplemental answer 
on September 18, 1957, stating that, based upon an analysis 
of the petition and other available information, it is the opinion 
of the Division that the proposed increases in the rates and 
charges relating to sheep are justified, and recommending that 
all of the modifications in the current schedule of rates and 
charges requested by the respondent in the petition filed on 
July 29, 1957, be authorized, and that such current schedule, 
as so modified, be continued in effect to and including December 
31, 1959, unless modified or extended before the latter date. 


Since the parties are agreed and the single formal protest 
has been withdrawn, the respondent is authorized to modify its 
current schedule of rates and charges as requested in the pe- 
tition filed on July 29, 1957, and to continue assessing such 
schedule as so modified during the life of this order. 


The respondent which must prepare for and be ready to 
comply with this order on its effective date desires to have it 
become effective as soon as possible. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay 
in making this order effective may adversely affect the market- 
ing of livestock. Accordingly, good cause is found for making 
this order effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including December 
$1, 1959, unless modified or extended by further order before 
the latter date. 


Copies hereof shall be served upon the parties. 
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(No. 5177) 


In re CLEVELAND UNION STOCK YARDS COMPANY. P&S Docket 
No. 442, Decided September 24, 1957. 


Modification of Rates and Charges 


Since the parties are agreed, the respondent is authorized to modify its 
current schedule of rates and charges and to assess such rates and 
charges up to and including September 20, 1959. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv. 
ice. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


The respondent is now operating under an order issued on 
October 30, 1956 (15 A.D. 1121), authorizing it to continue 
assessing to and including December 8, 1958, the current tem- 
porary schedule of rates and charges, which was authorized by 
an order issued on November 20, 1952 (11 A.D. 1079). 


On August 7, 1957, the respondent filed a petition requesting 
authority to modify the current temporary schedule of rates and 
charges in certain respects. Notice of the petition and its con- 
tents was published in the Federal Register on August 22, 1957 
(22 F.R. 6804), and, although interested persons were afforded 
an opportunity to indicate a desire to be heard in the matter, 
no interested person notified the Hearing Clerk of a desire to 
be heard. 


The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition filed 
on August 7, 1957, be granted, and that the order to be issued 
remain in effect to and including September 20, 1959, unless 
modified or extended before the latter date. The Division further 
recommended that the respondent no longer be required to file 
the special reports which it has been filing under the order of 
June 24, 1942 (1 A.D. 438). 


Since the parties are agreed, the respondent is authorized to 
modify its current temporary schedule of rates and charges as 
requested in the petition filed on August 7, 1957, and to continue 
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' assessing such schedule as so modified during the life of this 


order. The respondent is no longer required to file the special 
reports which it has been filing under the order of June 24, 
1942 (1 A.D. 438). 

The respondent which must prepare for and be ready to 
comply with this order on its effective date desires to have it 
become effective as soon as possible. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay in 
making this order effective may adversely affect the marketing 
of livestock. Accordingly, good cause is found for making this 
order effective in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including Sep- 
tember 20, 1959, unless modified or extended by further order 
before the latter date. 

Copies hereof shall be served upon the parties. 


(No. 5178) 


In re SAMUEL SIMON PETRO. PACA Docket No. 6928. Decided 
September 4, 1957. 


Remand to Hearing Examiner 
The proceeding is remanded to the hearing examiner with instructions to 


reopen the hearing for additional evidence in connection with respondent’s 
application of July 5, 1955. 


Mr. Joseph W. Cash, of Houston, Texas, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REMANDING PROCEEDING 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued July 12, 1957, denying respondent’s application 
for a license under the act as a commission merchant, dealer 
or broker to engage in the business of handling fresh and frozen 
fruits and vegetables in interstate and foreign commerce. On 
July 26, 1957, respondent filed a petition for reconsideration of 
the order of July 12, 1957, and complainant filed an answer to 
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such petition August 20, 1957. Respondent filed a reply to com. 
plainant’s answer August 28, 1957. 

Respondent’s application for a license was denied in the order 
of July 12, 1957, primarily due to his engaging in business 
knowingly as a commission merchant, dealer or broker without 
a valid license under the act in many transactions over an ex. 
tended period of time beginning July 7, 1955. A license was 
issued to respondent for the period of one year effective July 6, 
1954. On or about July 5, 1955, respondent submitted an appli- 
cation for a license and the license fee to a representative of 
complainant at Houston, Texas. In his petition for reconsidera- 
tion respondent contends for the first time in this proceeding 
that the application of July 5, 1955, was for the renewal of 
an existing license and that, pursuant to the operation of sec- 
tion 9(b) of the Administrative Procedure Act (5 U.S.C. 
1008(b)), such license continued in effect and could not be re 
voked or annulled by the subsequent refunding of the license 
fee to him. The record indicates that it is the policy of the 
Department to renew licenses automatically upon receipt of the 
required fee. While there is some reference in the record to the 
application of July 5, 1955, the evidence is insufficient to allow 
a determination as to the nature of the application filed, the 
time of filing, the action taken upon the application and the 
legal consequences flowing therefrom. In view of the importance 
of the facts surrounding the application of July 5, 1955, the 
proceeding is remanded to the hearing examiner with instruc- 
tions to reopen the hearing for additional evidence on this 
matter alone. 

Copies hereof shall be served upon the parties. 


(No. 5179) 


H. J. DEVALCOURT POTATO SHED v. JIMMIE SHMON PRODUCE 
BROKER. PACA Docket No. 7095. Decided September 5, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on May 6, 1957. Com- 
plainant seeks an award of reparation in the amount of 
$2,882.95, which is the alleged unpaid balance of the purchase 
price of four truckloads of sweet potatoes sold to respondent 
during March 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on June 24, 1957. A copy of the report of investi- 
gation was served upon complainant on the same date. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, H. J. DeValcourt, doing 
business as H. J. DeValcourt Potato Shed, whose address is 
Norwood, Louisiana. 


2. Respondent is an individual, Jimmie Shmon, doing busi- 
ness as Jimmie Shmon Produce Broker, whose post office ad- 
dress is 3100 Produce Row, Houston, Texas. At the time of the 
transactions involved herein, respondent was licensed under 


the act. 


8. Complainant, in the course of interstate commerce, sold 
to respondent a truckload of sweet potatoes on or about each 
of the days March 18, 20, 23, and 26, 1957. The total purchase 
price of the four truckloads of sweet potatoes amounted to 


$3,882.95, delivered Houston, Texas. 


4. On or about each of the days, March 18, 20, 23, and 26, 
1957, a truckload of sweet potatoes meeting contract specifi- 
cations was shipped by complainant from Norwood, Louisiana, 
to Houston, Texas, where they were accepted by respondent. 
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5. The total purchase price of the four truckloads of sweet 
potatoes is $3,882.95, of which amount respondent has paid 
only $1,000, leaving a balance of $2,882.95 due and owing 
complainant. 


6. The formal complaint was filed on May 6, 1957, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the bal- 
ance of the purchase price of the four truckloads of sweet 
potatoes is a violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $2,882.95, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,882.95, with interest 
thereon at the rate of 5 percent per annum from April 1, 1957, 
until paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5180) 


SALINAS MARKETING COOPERATIVE v. LEONARD O’DAY Com- 
PANY. PACA Docket No. 6693. Decided September 5, 1957. 


Settlement—Dismissal 


Since respondent has settled its liability to complainant, the complaint is 
dismissed. 


Mr. T. C. Curry, Salinas, California, for complainant. Mr. Alexander Golbus, 
of Chicago, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER OF DISMISSAL 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), a Preliminary Statement, Findings of Fact, Conclusions, 
and Order were issued on July 18, 1957. The rights and lia- 
bilities of the parties were set forth therein and, to give respond- 
ent an opportunity to settle its liability to complainant on the 
basis indicated, the proceeding was held in abeyance pending 
the issuance of a further order herein. 


By letter to the Department dated August 17, 1957, com- 
plainant advised the Department that it had received from 
respondent a check in the amount of $92.91 in settlement of 
respondent’s liability herein and that the proceeding should be 
dismissed. Accordingly, the complaint herein is hereby dismissed. 



















(No. 5181) 





MURLAS BROTHERS COMPANY v. BECKER FRUIT & PRODUCE CoO. 
PACA Docket No. 6800. Decided September 10, 1957. 






Failure to Pay—Reparation 





Since respondent submitted no evidence to support his claim that the amount 
due complainant is less than that set out in the complaint, reparation 
for the amount requested is awarded to complainant. 






Foley and Foley, of Chicago, Illinois, for complainant. Respondent pro se. 
Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 






PRELIMINARY STATEMENT 


This is a reparation proceeding proceeding under the Perish- 
able Agricultural Commodities Act, 1930, as amended (7 U.S.C. 
499a et seq.). The formal complaint was filed on March 30, 
1956. Complainant seeks an award of reparation in the amount 
of $1,334.69, which is alleged to be the balance of the purchase 
price of a carload of potatoes and a carload of onions sold and 
delivered to respondent during September 1955. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant on April 20, 1956. A copy 
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of the formal complaint and a copy of the report of investigation 
were served upon respondent on the same date. 


An answer was filed on June 4, 1956, wherein respondent 
denied that the amount of $1,334.69 is due complainant. Re 
spondent alleges that he has paid to complainant on account 
a greater amount than the $200 indicated in the complaint. 

Respondent requested an oral hearing, which request was 
subsequently withdrawn. Thereupon, the evidence was _ sub- 
mitted in accordance with the shortened method of procedure 
provided for in section 47.20 of the rules of practice. Under 
this procedure, complainant requested that the verified com- 
plaint and exhibits previously filed be considered as its opening 
statement. Respondent was given time to file an answering 
statement, but failed to do so. Complainant did not file a state- 
ment in reply. 


FINDINGS OF FACT 


1. Complainant, Murlas Brothers Company, is a corporation 
whose address is 110 North Franklin Street, Chicago, Illinois. 


2. Respondent is an individual, Sidney Becker, doing busi- 
ness as Becker Fruit & Produce Co., whose address is 359 
Harrison Avenue, Boston, Massachusetts. At the time of the 
transactions involved herein, respondent was licensed under 
the act. 


8. In the course of interstate commerce, on or about Sep- 
tember 6, 1955, complainant sold to respondent a carload of 
720 50-pound sacks of U.S. No. 1, Size A, Russet potatoes at 
$4.00 per cwt., or $1,440, delivered Boston, Massachusetts, and 
on or about September 12, 1955, a carload of 600 50-pound 
sacks of U.S. No. 1 Jumbo Spanish Yellow onions at $2.45 per 
sack, or $1,470, delivered Boston, Massachusetts. It was also 
agreed that respondent would, upon delivery of the potatoes 
and onions, pay the freight, refrigeration, and tax on the ship- 
ments, such payments to be credited against the purchase price 
of the produce. 


4. On or about September 6, 1955, a carload of potatoes, and 
on or about September 12, 1955, a carload of onions meeting 
the specifications of the contracts were shipped by complainant 
from the State of Washington to Boston, Massachusetts, where 
they were accepted by respondent who paid freight, refrigera- 
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tion, and tax charges on the respective carloads in the amount 
of $753.47 and $621.84, leaving $686.53 due complainant on 
the carload of potatoes, and $848.16 on the carload of onions, 
or a total amount of $1,534.69. Of this amount respondent has 
paid only $200, leaving a balance of $1,334.69 due complainant. 


5. The formal complaint was filed on March 30, 1956, which 
was within 9 months after the causes of action accrued. 










CONCLUSIONS 


Complainant seeks to recover from respondent the sum of 
$1,334.69, representing the unpaid portion of the purchase price 
of the potatoes and onions in controversy. Respondent admits 
the purchase of the commodities at the prices specified in the 
complaint as well as the acceptance of the commodities and the 
payments of freight, refrigeration, and tax thereon as specified 
in the complaint. 


The only point at issue appears to be whether complainant has 
correctly credited respondent for a payment made by the latter. 
It is alleged in the complaint that respondent has paid only 
$200 of the $1,534.69 due complainant for the potatoes and 
onions. In his answer, respondent alleges he has paid a greater 
amount than the $200 and that this can be substantiated by 
cancelled checks. However, although respondent was given ample 
time, he has failed to submit in evidence said cancelled checks 
or any other evidence to support his allegation of a larger 
payment to complainant. Accordingly, we must conclude that 
of the amount of $1,534.69 due complainant for the potatoes 
and onions, respondent has paid only $200, leaving a balance 
of $1,334.69 due and owing complainant. Respondent’s failure 
to pay promptly to complainant this sum is a violation of 
section 2 of the act. Accordingly, reparation in the amount of 
$1,334.69, with interest, should be awarded complainant. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,334.69, with interest 
thereon at the rate of 5 percent per annum from October 1, 
1955, until paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 5182) 


MARKETEERS, INC. v. MAX KARAS & Co. PACA Docket No. 6842. 
Decided September 13, 1957. 


Evidence—New Agreement—Failure to Pay 


Respondent submitted no evidence in this proceeding. The evidence of record 
reveals that the parties entered into a new agreement and that the 
produce delivered to and accepted by respondent complied with the 
representations made by complainant. 


Mr. Clifford J. Van Duker, United Shipper Association, of San Francisco, 
California, for complainant. Golbus & Golbus, of Chicago, Illinois, for 
respondent. Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on June 9, 1955. 
The formal complaint was filed on May 2, 1956, wherein com- 
plainant seeks reparation in the amount of $745, which is 


alleged to be the unpaid purchase price of a carload of produce 
sold to respondent in March 1955. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on July 7, 1956. A copy of the report of investiga- 
tion was served upon complainant on June 27, 1956. Respondent 
filed an answer to the formal complaint and a counterclaim on 
July 23, 1956. 


In his answer respondent generally denied the allegations of 
the complaint and alleged that the produce shipped by com- 
plainant failed to comply with warranties and representations 
made by complainant. In his counterclaim, respondent alleges 
that he purchased from complainant a quantity of cabbage 
which was represented to be mostly medium stock, green, 85% 
U.S. No. 1 or better; that complainant failed to deliver cabbage 
meeting these specifications, thereby causing respondent to sus- 
tain damages in the amount of $685. Respondent seeks repara- 
tion in this amount. 


An oral hearing was held in Kansas City, Missouri, on May 
20, 1957. At complainant’s request, the complaint and exhibits 
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attached thereto, together with the depositions of Simon Siegel 
and Vincent Lancieri were submitted in evidence. Neither com- 
plainant nor respondent appeared at the hearing. 







FINDINGS OF FACT 


1. Complainant, Marketeers, Inc., is a corporation whose ad- 
dress is 39214 No. San Pedro Street, San Jose, California. At 
the time of the transaction involved herein, complainant was 
licensed under the act. 


2. Respondent is an individual, Max Karas, doing business 
as Max Karas & Co., whose address is 1401 Fairfax Trafficway, 
Kansas City, Kansas. At the time of the transaction involved 
herein, respondent was licensed under the act. 


38. On or about March 28, 1955, in the course of interstate 
commerce, complainant sold to respondent a carload of produce 
consisting of 140 crates of cauliflower and 200 crates of cab- 
bage, 85% U.S. No. 1 or better, at an agreed price of $2 per 
crate, f.o.b. San Jose, California, plus $65 for body ice, or a 
total of $745. 


4. Produce meeting contract specifications was shipped to 
respondent in car PFE 74448 on March 28, 1955. Respondent 
ordered the car stopped for partial unloading at Kaw Valley 
Produce, Topeka, Kansas, on March 31, 1955. On that same 
day, at 2 p.m., respondent diverted the car to his warehouse in 
Kansas City, Kansas. The railroad sent respondent an arrival 
notice on April 3, 1955, and respondent “broke” or opened the 
car on April 4, 1955. 

5. A Federal inspection of the cabbage in car PFE 74448 
was made on April 6, 1955, and the inspection report certified 
to the following: 

“Quality: Stock generally closely trimmed, mostly fairly 
firm to firm and clean. Grade defects range from 8 to 22%, 
average approximately 15% consisting mostly of soft heads. 
Condition: Stock generally fresh and crisp, pale green color 
to white, mostly pale green. In half of crates from to 6%, 
in half none, average 2% Bacterial Soft Rot generally af- 
fecting 3 to 5 head leaves. 


Grade: Approximately 85% U.S. No. 1 quality, 2% decay.” 
6. Although the cabbage and cauliflower were accepted by 
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respondent, he has failed and refused to pay to the complainant 
the purchase price thereof in the amount of $745. 


7. The informal complaint was filed on June 9, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


By letter dated May 1, 1957, the formal notice of hearing 
setting forth the exact time and place of hearing was served 
upon the parties by registered mail. The receipt of this notice 
by the parties is evidenced by the registered return receipt 
cards in the file. However, respondent failed to appear at said 
hearing either in person or by counsel. At the hearing, and at 
complainant’s request, the complaint and exhibits attached 
thereto, together with the depositions of Simon Seigel and Vin- 
cent Lancieri, were submitted in evidence. Respondent submitted 
no evidence in this proceeding. Accordingly, under the rules 
of practice, the evidence of record consists of the testimony of 
the two deponents, the exhibits attached to the complaint, and 
the Department’s report of investigation. 

It is complainant’s contention that one Simon Seigel, acting 
as agent for respondent, purchased from complainant a carload 
of produce consisting of 200 crates of cabbage, 85% U.S. No. 1 
or better, and 140 crates of cauliflower, all at an agreed price 
of $2 per crate, plus $65 for body ice, or a total purchase 
price of $745. It is respondent’s contention that in addition to 
the above terms, complainant represented and warranted the 
cabbage to be “mostly medium” and “green good quality.” 
Respondent alleges that the cabbage failed to meet the require- 
ments of these last two warranties. There is no dispute con- 
cerning the cauliflower. 

It appears that the only questions in issue herein are whether 
complainant made certain warranties and, if made, whether 
they were fulfilled. A review of the evidence of record discloses 
that respondent requested Simon Seigel, a broker, to find him 
a car of cabbage since the market was “hot.” Seigel, thereupon, 
had a telephone conversation with Vincent Lancieri of com- 
plainant corporation. In his deposition, Vincent Lancieri testi- 
fied that when Seigel phoned him and asked if complainant 
had any cabbage available, Lancieri advised him that cabbage 
was available but it was “white to green, not very heavy, prob- 
ably make 75% U.S. No. 1 and would weigh about 75 pounds 
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per crate.” In recounting this conversation, Seigel in his depo- 
sition stated that he “talked to Vincent Lancieri, he quoted 
car if I remember right on Saturday for Monday or Tuesday 
shipment—85% U.S. No. 1—mostly green at $2.00.” It was 
after this conversation that Seigel sent to respondent the fol- 
lowing telegram, dated March 26, 1955: 
“BOUGHT FROM MARKETEERS INC. SAN JOSE SHIP- 
MENT MONDAY WGA CRATE CABBAGE. MOSTLY 
MEDIUM $2.00 ICEX $65.00 WITH GUARANTEE 
FREIGHT INCLUDING TOPICE NOT TO EXCEED 
$1.75. STOCK WILL BE GREEN GOOD QUALITY 85% 
USONE OR BETTER POSSIBLY USONE. UP FRONT 
BRAND” 

Subsequently, complainant advised Seigel that it would not 
be able to sell him a full carload of cabbage, but that it would 
sell him 200 crates of cabbage and 140 crates of cauliflower. 
Seigel agreed to this and there is no question but that respond- 
ent later ratified this new agreement and accepted the produce. 


From the evidence of record it would appear that the cab- 
bage delivered to respondent complied with Lancieri’s descrip- 
tion of said cabbage quoted above. It is our impression from 
the evidence of record that the telephone conversation between 
Seigel and Lancieri was very general in nature and that the 
description of the cabbage made by Lancieri was also in the 
nature of a general description rather than a representation or 
warranty. It seems clear that the broker Seigel could easily 
have summarized his understanding of the description in the 
manner set forth in the above referred to telegram to respond- 
ent. Seigel examined the cabbage at the packing shed and while 
it was being loaded and in his deposition conveys the impression 
that the cabbage was as described by Lancieri. 


It is our conclusion that the evidence of record reveals that 
Lancieri merely gave a general description of the cabbage to 
the broker and that this description did not constitute a rep- 
resentation or warranty and further that the cabbage delivered 
to respondent was as described. In view of these conclusions, 
respondent’s counterclaim should be dismissed. 

Respondent’s failure to pay the agreed purchase price of the 
cabbage and cauliflower, amounting to $745, is in violation of 
section 2 of the act and reparation in this amount, with interest, 
should be awarded complainant from respondent. 
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ORDER 


Within 30 days from the date hereof, respondent shall pay 
to complainant, as reparation, the sum of $745, with interest 
thereon at the rate of 5 percent per annum from May 1, 1955, 
until paid. 


Respondent’s counterclaim is hereby dismissed. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5183) 


GROWERS MARKETING SERVICE, INC. v. J. LERNER & SON. PACA 
Docket No. 6898. Decided September 17, 1957. 


Failure to Deliver—Damages 


The evidence disproves respondent’s contention that the nondelivery com- 
plained of was the fault of the carrier. Damages are awarded to com- 
plainant. 


Mr. A. E. Fowler, Perishable Claim Agent, of Winter Haven, Florida, for 
complainant. Respondent pro se. Mr. John C. Chernauskas, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on January 20, 1956. 
The formal complaint was filed on August 13, 1956. Complain- 
ant alleges that it was damaged in the amount of $200 by 
respondent’s failure to effect delivery of a carload of water- 
melons sold to complainant in June 1955. 


A copy of the report of investigation and a copy of the 
formal complaint were served upon respondent on September 
17, 1956. A copy of the report of investigation was served upon 
complainant on that same date. 


In an answer filed October 19, 1956, respondent admitted the 
transaction and the fact that the watermelons were not in fact 
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delivered, but alleged that the nondelivery was caused by the 
carrier and not by respondent. 

Since the amount claimed herein is less than $500, the issues 
were submitted under the shortened method of procedure pro- 
vided for in section 47.20 of the rules of practice. Pursuant 
thereto, complainant filed an opening statement, respondent 
requested that its verified answer and exhibits attached thereto 
be considered as its answering statement, and complainant filed 
a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Growers Marketing Service, Inc., is a cor- 
poration whose address is P. O. Box 413, Leesburg, Florida. 


2. Respondent is a partnership composed of Joseph Lerner 
and Nathan Lerner, doing business as J. Lerner & Son, whose 
address is 216 South Water Market, Chicago, Illinois. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about June 3, 1955, in the course of interstate com- 
merce, respondent sold to complainant a carload of 843 Cannon 


Ball watermelons, 27-pound average, for the purchase price of 
$400, f.o.b. shipping point. The watermelons were rolling in 
car FGE 33295 at the time of the sale which was negotiated 
by Food Brokers, Inc., of Chicago, Illinois. 


4. Complainant instructed respondent to divert the melons 
to the Grove Produce Company, River Grove, Illinois, to whom 
complainant had sold the melons. Respondent diverted the car 
according to instructions and said car arrived at destination on 
June 6, 1955, at 2:30 a.m. 


5. On June 6, 1955, at approximately 6:20 a.m., the firm 
of Holiday Specialties, an agent of respondent, began unloading 
the watermelons. At 6:25 a.m., respondent diverted the water- 
melors to said Holiday Specialties. 


6. When an inspector employed by Grove Produce Company 
arrived at the terminal to inspect the melons, Holiday Specialties 
was already in the process of unloading the car. Grove Produce 
Company never received possession of the watermelons. 


7. Grove Produce Company filed with the Department a 
complaint against complainant seeking damages for complain- 
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ant’s failure to deliver the watermelons. This action was settled 
by a payment of $200 from complainant to Grove Produce 
Company in January 1956. 


8. Complainant has requested reimbursement from respond- 
ent for the above $200, but respondent has failed and refused 
to make payment. There is due and owing complainant from 
respondent the sum of $200. 


9. The informal complaint was filed on January 20, 1956, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


In this proceeding, complainant seeks reparation in the amount 
of $200 which it alleges is its damage resulting from respond- 
ent’s failure to make delivery of a carload of watermelons. 


On or about June 3, 1955, respondent sold to complainant a 
carload of Cannon Ball watermelons which were then rolling 
in car FGE 33295. These watermelons were purchased by com- 
plainant to serve as a replacement for a carload of melons which 
it had sold to Grove Produce Company and was unable to de- 
liver. Grove Produce Company had agreed to accept the water- 
melons in car FGE 33295 as a replacement for this car. 


Complainant instructed respondent to divert the car FGE 
83295 to Grove Produce Company and this was done. The 
watermelons arrived at destination at 2:30 am. on June 6, 
1955. At 6:20 a.m. the firm, Holiday Specialties, “broke” or 
opened the car and began unloading. At 6:25 a.m., respondent 
diverted the car over to said Holiday Specialties. When Grove 
Produce Company appeared, the watermelons were in the proc- 
ess of being unloaded by Holiday Specialties. 

The firm of Holiday Specialties is an agent of respondent and 
had instructions from respondent to unload all produce arriving 
at the terminal under respondent’s name. 


Although respondent has admitted the facts stated above, 
respondent contends that it is not liable to complainant because, 
according to the carrier’s records, the watermelons arrived at 
destination consigned to the Grove Produce Company and that 
the failure to deliver to said company was the fault of the 
carrier. We cannot agree with respondent’s contention. We must 
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' point out that the Holiday Specialties began unloading at 
6:20 a.m. and that at 6:25 a.m. respondent diverted the melons 
' to Holiday Specialties so that any control over the melons that 
' Grove Produce might have had because it was the named con- 
signee on the carrier’s records, was destroyed when respondent 
| rediverted to its agent, Holiday Specialties. Also, from the evi- 
- dence contained in the record, it appears that the carrier acted 
_ properly in carrying out respondent’s diversion instructions. 
We also note that the watermelons had already been diverted 
and were in the process of being unloaded when Grove Produce 
Company appeared to examine the watermelons. 

It is our conclusion that respondent has failed to deliver the 
watermelons as required by the contract and accordingly is in 
violation of section 2 of the act. 

The general measure of damages for breach of contract of 
sale by nondelivery of goods is the difference between the con- 
tract price and the market or current price of the goods at 
the time when they ought to have been delivered. In the absenec 
of other evidence, it has been held that such market value may 
be established by the purchase price paid for comparable goods. 
Canale v. Fair Haven Farms, 14 A.D. 932 (1955); Market 
Produce Dist. Co. v. S. C. Vandenburg, 8 A.D. 577 (1949). The 
produce involved herein arrived at destination on June 6, 1955. 
Grove Produce Company purchased 845 replacement melons on 
June 6 and 7, 1955, at a total delivered price of $1,122.64. 
These purchases were made in less than carload quantities be- 
cause carload lots were not available at the time. The contract 
price of the watermelons involved herein was $400. Their 
transportation cost was approximately $300, making a delivered 
price of $700. The difference between the contract price and 
the replacement cost is $422.64 and this would appear to be 
the amount complainant is entitled to receive from respondent 
as reparation. However, complainant in negotiating its liability 
with its customer, Grove Produce Company, settled the matter 
by a payment to said company of only $200. Complainant 
alleges that this is the amount that it was actually damaged 
by respondent’s failure to deliver, Accordingly, reparation in 
the amount of $200, with interest, should be awarded com- 
plainant from respondent. 


ORDER 
Within 30 days from the date hereof, respondent shall pay 
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to complainant, as reparation, the sum of $200, with interest 
thereon at the rate of 5 percent per annum from February 1, 
1956, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5184) 


FREMONT PRODUCE COMPANY v. HECHT PRODUCE COMPANY, 
PACA Docket No. 6806. Decided September 18, 1957. 


Petition for Reconsideration—Dismissal 


It is concluded that the prior order is supported by the evidence of record 
and applicable principles of law. 


Mr. T. C. Curry, Bureau of Service, DeBary, Florida, for complainant. 
Decision by Thomas J. Flavin, Judicial Officer 


DISMISSAL OF PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), an order was issued on June 18, 1957, dismissing the 
complaint and the counterclaim. The complaint was dismissed 
due to a lack of evidence in the record to establish the damages 
claimed. 


A copy of the order was served upon complainant’s repre- 
sentative on June 22, 1957. A petition for reconsideration of 
the order was filed on behalf of complainant on June 26, 1957, 
which was within the time prescribed by the rules of practice 
for filing such petition. The petition is based upon alleged 
error on the part of the Judicial Officer in excluding from 
consideration as evidence in the case, upon objection by counsel 
for respondent, certain of complainant’s exhibits attached to 
the complaint which were offered in evidence by the presiding 
officer in complainant’s absence and at its request. 


In contending that the exhibits should have been admitted 
in evidence, complainant states that, “there seems to be an 
admission by respondent that this car of lettuce was diverted 
to New York City for resale after rejection.” Complainant 
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further states that, “In view of this admission we feel... 
that the exhibits excluded are sufficiently identified and should 
be given consideration in final analysis of the case.” There is 
no question that the car of lettuce went to New York after 
rejection by the respondent. This fact has no bearing upon the 
real question before us, which is the amount realized on resale 
of the lettuce in New York. Exhibit 10 attached to the com- 
plaint purports to be an account of sales issued by M. G. R. 
Company, Inc. in connection with the resale of the lettuce in 
question. There was no identification of this document as a 
true and correct record of the resale, which was necessary to 
make it admissible in evidence. It was, therefore, properly 
excluded from consideration as evidence in this case, receipt 
in evidence having been objected to by counsel for respondent. 

Complainant also takes exception to our finding that the 
report of investigation is not helpful in determining complain- 
ant’s damage in this case. It is true that the first and second 
exhibits attached to the report of investigation make reference 
to the amount of damages claimed by complainant, and under 
the rules of practice the report of investigation is considered 
as a part of the evidence in the proceeding. Nevertheless, the 
exhibits attached to the report of investigation in this case 
relate to complainant’s contentions as to its damage, but they 
do not set forth with sufficient particularity the facts necessary 
to show the disposition of the lettuce. 

We followed established precedent in our ruling with respect 
to the excluded exhibits and we find no error therein. It is 
concluded that the order of June 18, 1957, is supported by the 
evidence of record and applicable principles of law. Accordingly, 
the petition for reconsideration is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 5185) 


LUCERNE PARK FRUIT ASSOCIATION, INC. v. KING PRODUCE Co. 
PACA Docket No. 7077. Decided September 18, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 
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Complainant pro se. Mr. Richard W. Merryman, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499 
et seq.). The formal complaint was filed May 31, 1957. Com. 
plainant seeks an award of reparation in the amount of 
$1,543.20, which is alleged to be the unpaid purchase price of 
800 packages of oranges, grapefruit, and tangerines sold by 
complainant to respondent on December 31, 1956. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on June 8, 1957. On the same date a copy of the 
report of investigation was served upon complainant. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Lucerne Park Fruit Association, Inc., is 
a corporation whose address is Box 780, Winter Haven, Florida. 


2. Respondent is an individual, William Hazel King, doing 
business as King Produce Co., whose address is State Farmers 
Market, Columbia, South Carolina. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


8. On or about December 31, 1956, in the course of inter- 
state commerce, and by oral contract, complainant sold to 
respondent 374 packages of oranges, 100 packages of grape 
fruit, and 326 packages of tangerines for an agreed price of 
$1,357.80, f.o.b. Florida shipping point, plus freight prepaid 
for account of respondent in the amount of $185.40, or a total 
invoice price of $1,543.20. 


4, On or about December 31, 1956, complainant shipped by 
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truck from Lucerne Park, Florida, to Columbia, South Carolina, 
oranges, grapefruit, and tangerines meeting the specifications 
of the contract. Upon arrival of the shipment at destination, 
respondent accepted the fruit without complaint. 


5. The total purchase price of the 800 packages of fruit is 
$1,543.20, no part of which has been paid by respondent to 
complainant. 


6. The formal complaint was filed May 31, 1957, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the 
agreed purchase price of the truckload of oranges, grapefruit, 
and tangerines is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of 
$1,543.20, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation $1,543.20, with interest 
thereon at the rate of 5 percent per annum from February 1, 
1957, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5186) 


TRAUTMANN Bros. Co. OF HEREFORD, TEXAS, INC. v. JESSE H. 
Tuomas. PACA Docket No. 6808. Decided September 18, 1957. 


Acceptance—Breach of Contract— 
Damages 


Respondent accepted the produce and is liable for the contract price less 
damages sustained because of a breach of the contract on the part of 


complainant. 
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Complainant and respondent, pro se. Mr. Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on November 14, 1955. 
The formal complaint was filed on April 25, 1956. Complainant 
seeks an award of reparation in the amount of $928, which 
is alleged to be the purchase price of a carload of lettuce sold 
to respondent on October 8, 1955. A copy of the complaint and 
a copy of the report of investigation made by the Department 
were served upon respondent on May 23, 1956. A copy of the 
report of investigation was served upon complainant on May 
26, 1956. 

Respondent filed an answer on June 11, 1956. He alleged that 
the lettuce, when shipped, was not 85 percent U. S. No. 1 as 
represented by complainant and complainant is therefore en- 
titled to the net proceeds realized on resale, $99.50, and not 
the contract price. 

Although the amount involved in this proceeding exceeded 
$500, neither party requested an oral hearing. Accordingly, the 
shortened method of procedure was followed as provided by 
section 47.20 of the rules of practice. Pursuant to such pro- 
cedure, complainant filed an opening statement and respondent 
filed an answering statement. 


FINDINGS OF FACT 


1. Complainant, Trautmann Bros. Co. of Hereford, Texas, 
Inc., is a corporation whose address is P. O. Box 161, Hereford, 
Texas. 


2. Respondent, Jesse H. Thomas, is an individual whose 
address is 1705 West Whitton Avenue, Phoenix, Arizona, At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


8. On October 8, 1955, in the course of interstate commerce, 
complainant sold to respondent 640 cartons of Iceberg lettuce 
represented as 85% U.S. No. 1 grade and contained in car 
SFRD 8321 which had been shipped by complainant from Here- 








esiding 


aded 


pro- 
lent 








TRAUTMANN BROS. CO. v. THOMAS 921 


Cite as 16 A.D. 919 









ford, Texas, on October 7, 1955. The agreed price was $1.30 per 
carton, f.o.b. Hereford, Texas, plus 15 cents per carton for 
vacuum cooling, making a total price of $928. 


4. On October 8, 1955, complainant ordered the shipment 
diverted to respondent at Kansas City, Missouri. The car arrived 
in Kansas City, Missouri, on October 9, 1955. On October 10, 
1955, the shipment was sold by respondent through Don Barrett 
Company to Dekle Brokerage Company, Birmingham, Alabama. 
Respondent diverted the shipment to Birmingham on October 
10, 1955. 

5. Car SFRD 8321 arrived in Birmingham, Alabama, on 
October 14, 1955, and a Federal inspection certificate issued for 
the car on that date stated, in part: 


“Quality: Fairly well trimmed, wrapper leaves good green 
color. Average 83% hard to firm, 1714 fairly firm. Grade 
defects 25 to 55%, average approximately 40% seed stems. 
“Condition: Generally fresh and crisp. 1% decay. 

“Grade: Fails to grade U. S. No. 1 account excessive 
defects.” 


6. Dekle Brokerage Company informed the Don Barrett 
Company on October 14, of the condition of the lettuce and was 
told by Don Barrett to “work out the car the best he could.” 
Complainant received notice of the condition of the lettuce on 
October 21, 1955. 

7. On October 24, 1955, 310 cartons of lettuce from car 
SFRD 8321 were found to be approximately 90% decayed, by 
official inspection, and a dump certificate was issued for their 
disposal. The remainder of the carload was sold for net pro- 
ceeds of $99.50. A check for that amount was sent to complain- 
ant, who accepted same. 

8. The complaint was filed within 9 months after the cause 


of action accrued. 
































CONCLUSIONS 


It is undisputed that on October 8, 1955, complainant agreed 
to sell, and respondent agreed to purchase, 640 cartons of Ice- 
berg lettuce, represented as being grade 85 percent U. S. No. 1, 
at $1.80 per carton, plus 15 cents per carton for vacuum cool- 
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ing, contained in car SFRD 8321, terms f.o.b. Hereford, Texas. 

Car SFRD 8321 was loaded on October 7, 1955, and sent to 
Kansas City, Missouri, in the name of complainant. It was 
diverted en route to respondent at Kansas City on the date of 
sale, October 8, 1955. It arrived at Kansas City on October 9, 
1955, and stayed on track until the following day. At that time 
it was sold for respondent to Dekle Brokerage Co. of Birming- 
ham, Alabama, by Don Barrett Company. No inspection was 
made of the lettuce at Kansas City. 


Car SFRD 8321 arrived in Birmingham, Alabama, on October 
14, 1955. The Dekle Brokerage Company obtained an official 
inspection of the lettuce on that date which revealed that an 
average of 40% seedstems were present in the lettuce. No tip- 
burn or discolored midribs were mentioned in this inspection 
certificate. 

Complainant submitted a Federal inspection certificate, dated 
October 7, 1955, and originating at Hereford, Texas, which 
reads in part as follows: 


“Products: Head Lettuce Dry Pack, * * * manifested as 
640 cartons. See Remarks. 


“Quality: * * * no decay; grade defects range from 8 to 
21%, averaging approximately 15%, consisting mostly of 
tipburn and discolored midribs, including 1% soft. 


“Grade approximately 85% U. S. No. 1 Quality, U. S. 
Standard Pack. 


“Remarks: Applicant states this lot loaded in car SFRD 
8321.” 


Complainant states that this field inspection certificate covered 
the lettuce loaded into SFRD 8321. It further states that only 
one field was cut on that day. Respondent alleges that he com- 
municated with the inspector, Earl Robinson, who made out 
the certificate at shipping point, and that Robinson stated com- 
plainant was cutting two fields of lettuce on October 7, 1955, 
and he, Robinson, inspected the lettuce from one field only. 
Respondent also quoted Robinson to the effect that the inspector 
did not see which lettuce was loaded into car SFRD 8321. 

It is indisputable that some lettuce belonging to complainant 
was inspected on October 7, and was graded 85% U.S. No. 1, 
as attested by the certificate of that date. The burden of prov- 
ing that the lettuce which was loaded into car SFRD 8321 was 








Texas, 
ent to 
t was 
ate of 
ber 9, 
; time 
ming- 
| Was 


tober 
fficial 
ut an 
) tip- 
ction 


lated 
thich 


d as 


8 to 
y of 





923 







TRAUTMANN BROS. CO. v. THOMAS 
Cite as 16 A.D. 919 








from the inspected lot is on complainant. We think it has not 
sustained this burden. 

The certificate issued on October 7 lists average grade defects 
ranging from 8 to 21%, averaging 15%, consisting mostly of 
tipburn and discolored midribs. Despite the fact that these two 
defects are of a nature that would be susceptible to aggrava- 
tion by the passage of a week’s time, the certificate issued on 
October 14 does not mention either of these defects. The in- 
spection certificate issued on October 14 lists grade defects 
ranging from 25%-55%, with an average of 40% seedstems 
and 1% decay. The certificate issued one week earlier made no 
mention of seedstem damage at all. It is concluded, therefore, 
that the lettuce contained in car SFRD 8321 was not the 
lettuce graded 85% U.S. No. 1 on October 7. It is also con- 
cluded that the lettuce actually shipped to respondent was not 
in accordance with the terms of the contract, for if the ship- 
ment contained 40% seedstems at the time of billing, then 
clearly a patent breach of the express terms of the contract 
was effected by complainant. And if such seedstems developed 
in transit, it is also clear that such extensive development— 
40% of the carload—indicated an abnormal degree of deteriora- 
tion in transit, in violation of the implied warranty of suitable 
shipping condition. In either case, the quality of the produce 
shipped to respondent was not in keeping with the specifications 
of the contract and constituted a breach thereof. 

Complainant appears to contend that respondent’s failure to 
give timely notice to complainant of the breach of contract 
served to bar respondent’s right to assert such breach as a 
cause of action in this proceeding. Respondent first became 
aware of the breach on October 14, as a result of the Federal 
inspection made on that date. Complainant received notice of 
the breach one week later, during which time the carload had 
been reworked and a part of it sold. Notice of breach of war- 
ranty must be given within a reasonable time and what con- 
stitutes reasonable time will vary with the circumstances. K. 
Lane Johnson Company v. Mobridge Fruit Company, PACA 
Docket No. 2362, S-1559. In view of all the evidence contained 
in the record, it appears that notice was given to complainant 
within a reasonable time, and we hold that complainant’s con- 
tention is without merit. 

Respondent does not deny that he accepted the shipment of 
lettuce in car SFRD 8321, and it is clear that respondent’s 
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diversion of the car on October 10, 1955, constituted an ac- 
ceptance. Having accepted the lettuce, respondent is liable for 
the contract price of $928, less any damage sustained by reason 
of the breach hereinbefore discussed. 

The measure of damages for breach of warranty is the dif- 
ference between the value of the goods actually delivered, at 
the time and place of delivery to the buyer, and the value the 
goods would have had at that time if they had met the specif- 
cations and warranties of the contract. 

No evidence is presented to show the value on October 9, 
1955, of the lettuce actually delivered at contract destination 
to respondent at Kansas City. We take official notice of the 
Federal Market News Service Report for Kansas City for 
Monday, October 10, 1955, which contains no price quotations 
for Texas lettuce. California lettuce of good merchantable 
quality and condition, however, is quoted on that date at $2.00- 
$2.25 per 2-dozen carton, mostly $2.25. California lettuce of 
fair quality, good condition, is listed at $1.25 to $1.50 per 2- 
dozen carton. Since the evidence established an average of 40% 
seedstems in this carload of lettuce on October 14, it appears 
unlikely that it would rank with the best market grades of 
lettuce, even on October 9. Therefore, it is concluded that the 
fair quality price range on October 9 at Kansas City would 
be more representative of the lettuce contained in this ship- 
ment. Also, since the price quotations are for less than carload 
lots, and hence run higher per carton than carload lots, we 
adopt the lower figure, $1.25 per carton, as more representative 
of the value of the full carlot with which we are here concerned. 
The total value, therefore, of the lettuce actually delivered to 
respondent at Kansas City would be computed at $1.25 per 
carton for 640 cartons, or $800. 

No evidence is presented to show the value of lettuce in 
Kansas City on October 9, 1955, answering the specifications 
and warranties of the contract between the parties. As stated 
earlier, the Federal Market News Service Report for Kansas 
City for Monday, October 10, lists no price quotations involving 
Texas lettuce, but does show California lettuce of good mer- 
chantable quality and condition selling at prices of $2.00-$2.25 
per 2-dozen carton on that date. We adopt the price quotation 
of $2.00 per carton as the carlot market value of lettuce meet- 
ing contract requirements in Kansas City on October 9, 1955, 
for a total of $1,280. 
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The difference between the value of lettuce answering the 
specifications of the contract ($1,280) and the value of the 
lettuce actually delivered to respondent at Kansas City on 
October 9, 1955 ($800), is $480. Respondent owes complainant 
the contract price of the lettuce, or $928, less $480 damages 
for breach of contract, less $99.50 paid by respondent to com- 
plainant on account, or a total of $348.50. Failure to pay this 
amount is in violation of section 2 of the act. An award of 
reparation in the amount of $348.50, with interest, should be 
awarded complainant. 


ORDER 


Within 30 days from the date hereof, respondent shall pay 
to complainant, as reparation, the sum of $348.50, plus interest 
thereon at the rate of 5 percent per annum from November 1, 
1955, until paid. 


The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 5187) 


WESTERN PACKING Co. v. BISESI FRUIT Co. PACA Docket No. 
7114. Decided September 18, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on July 9, 1957. Com- 
plainant seeks an award of reparation in the amount of $715.09, 
which is alleged to be the unpaid balance of the purchase price 
of a truckload of artichokes and cauliflower sold to respondent 
during April 1957. 
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A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on July 31, 1957. A copy of the report of investi- 
gation was served upon complainant on August 2, 1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Jack J. Car- 
michael and Kay L. Carmichael, doing business as Western 
Packing Co., whose address is P. O. Box 475, Guadalupe, 
California. 


2. Respondent is an individual, Domenic Bisesi, doing busi- 
ness as Bisesi Fruit Co., whose address is 37-39 French Market 
Place, New Orleans, Louisiana. At the time of the transaction 
complained of herein, respondent was licensed under the act. 


8. On or about April 12, 1957, in the course of interstate 
commerce, complainant sold to respondent, f.o.b. Guadalupe, 
California, a truckload of artichokes and cauliflower, the quan- 
tities and terms being as follows: 

Artichokes 84 flats 36’s at $1.85 $ 155.40 
230 flats 30’s at $2.10 483.00 
86 flats 78-42’s,8-54’s at $1.60 137.60 
Cauliflower 230 WGA crates 18’s at $1.85 425.50 


$1,201.50 
Topice 14.35 


$1,215.85 


4. On or about April 12, 1957, a truckload of artichokes and 
cauliflower meeting the specifications of the contract were 
shipped by complainant from Guadalupe, California, to respond- 
ent at New Orleans, Louisiana. Upon arrival of the produce at 
destination, it was accepted by respondent. 


5. The purchase price of the truckload of artichokes and 





GEO. C. ANSPACH CO., LTD. v. A. SCHRIER & SONS CO. 927 
Cite as 16 A.D. 927 


cauliflower, including topice charge of $14.35, is $1,215.85. Of 
this amount, respondent has paid only $500.76, leaving a balance 
of $715.09 due and owing by respondent to complainant. 


6. The formal complaint was filed on July 9, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance of the 
purchase price of the artichokes and cauliflower is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $715.09, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $715.09, with interest thereon 
at the rate of 5 percent per annum from May 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


No. 5188) 


GEO, C. ANSPACH Co., LTD., v. A. SHRIER & Sons Co. PACA 
Docket No. 6599. Decided September 19, 1957. 


Breach of Contract—Damages 


Since the produce shipped by respondent failed to meet contract specifications, 
complainant is awarded damages amounting to the difference between 
the value of the produce received and the value of produce answering 
contract specifications. 

Johnston, Sheard & Johnston, of Toronto, Ontario, Canada, for complainant. 
Respondent pro se. Mr. David S. Kaplan, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499 
et seq.). A formal complaint was filed on July 28, 1955, in 
which complainant seeks to recover damages as a result of 
respondent’s alleged failure to deliver celery meeting contract 
specifications. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on September 13, 1955. A copy of the report of 
investigation was served upon complainant on September 12, 
1955. Respondent filed an answer denying liability on the ground 
that the celery met contract specifications, and requesting an 
oral hearing. 


An oral hearing was held at Bakersfield, California, on July 
8, 1956. Respondent, a partnership, was represented by one of 
its partners, Harold Shrier. Complainant was not represented 
but depositions were introduced on its behalf by the presiding 
officer and received in evidence without objection. Oral evidence 
of three witnesses was received on behalf of respondent. A 
brief was filed by complainant but not by respondent. 


FINDINGS OF FACT 


1. Complainant, Geo. C. Anspach Co., Ltd., is a corporation 
whose address is Room 216, Ontario Food Terminal, Toronto, 
Ontario, Canada. 


2. Respondent is a partnership composed of Alter Shrier, 
Harold Shrier, Erwin Shrier, Ida Conn, and Dorothy Levine, 
doing business as A. Shrier & Sons., whose address is P. 0. 
Box 368, Delano, California. At the time of the transaction 
involved, respondent was licensed under the act. 


3. On or about March 25, 1955, in the course of foreign 
commerce, respondent contracted to sell complainant 400 crates 
of fresh celery, U. S. No. 1 grade, consisting of 39 crates of 
2-dozen size and 201 crates of 214-dozen size, at $3.00 per 
crate: and 75 crates of 3-dozen size and 85 crates of 5-dozen 
size, at $2.50 per crate, plus $60.00 for icing, for a total price 
of $1,180, f.o.b. shipping point, Delano, California. 


4. Pursuant to the foregoing contract, respondent shipped 
400 crates of celery in car PFE 97177 to complainant. This 
celery was loaded and federally inspected during the period of 
March 22 to 25, inclusive. A certificate was issued by the De 
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partment, dated March 25, 1955, certifying that the celery was 
U. S. No. 1 grade at shipping point. 

5. The shipment arrived in Toronto under normal schedule 
and handling on April 1, 1955, and was there inspected on 
April 4-5 by an inspector for the Canadian Department of 
Agriculture. Pertinent parts of his report are as follows (after 
correction for typographical error) : 


“Date: April 4-5, 1955 

“Car Initial and Number: PFE 97177 

“Product Inspected: Celery 

“Quality and Condition: 
2 doz—Range 38% to 64%, average 50% seedstems. No 
decay in evidence. 
214 doz—Range 60% to 70%, average 66% seedstems. 
No decay in evidence. 
8 doz—Range 22% to 67%, average 43% seedstems. No 
decay in evidence. 
5 doz—No seedstems in evidence. Average 2% decay. 


(Seedstems: Length is more than 114 times the 


greatest diameter of the stalk. Greatest diameter of 
stalk measured at a point 2 in. above the point of 
attachment of branches to root.) 

“Fails to grade U. S. No. 1 on account of seedstems.” 


6. Complainant accepted the celery and paid respondent the 
agreed contract price of $1,180. Complainant also paid freight 
of $577.11, customs duty and brokerage of $113.55, and demur- 
rage charges of $24.87. 


7. Complainant resold the 400 crates of celery contained in 
car PFE 97177 for gross proceeds of $1,039. Complainant also 
received from the Canadian National Railways the sum of 
$253.15 in settlement of a breakage claim on this shipment, 
and $65.90 which represented the net amount refunded from 
duty paid to Customs. 


8. The formal complaint was filed on July 28, 1955, which 
was within 9 months after the cause of action accrued. 
CONCLUSIONS 
It is undisputed that the contract between the parties, exe- 
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cuted on March 25, 1955, specified U. S. No. 1 celery, f.o.b. 
shipping point, Delano, California. The United States Standards 
for celery (7 CFR § 51. 561), with respect to the U. S. No. 1 
grade, are as follows: 
“U. S. No. 1 shall consist of stalks of celery . . . free from 
. . . damage caused by seedstems .. . 


“(c) in order to allow for variations . . . incident to 
proper grading and handling . . . not more than 10% 
(of the stalks in any lot) may be below the requirements 
of this grade .. . for defects other than pith.. .” 


At 7 CFR § 51.574 the term “damage” is defined as: 


“. . . any injury or defect which materially affects the 
appearance, or the edible or shipping quality. Any one of 
the following defects, or any combination of defects, the 
seriousness of which exceeds the maximum allowed for any 
one defect, shall be considered as damage;.. . 
““(e) Seedstems, when the stalk has a seedstem the length 
of which is more than one and one-half the greatest 
diameter of the stalk. The greatest diameter of the stalk 
shall be measured at a point 2 inches above the point of 
attachment of the outer branches to the roots. The length 
of the seedstems shall be measured from the point of 
attachment of the outer branches at the base of the 
seedstems to the top of the actual seedstem, exclusive 
of any leaves or leaf stems attached to the top of the 
seedstem .. .” 
Respondent freely admits that the celery in question had seed- 
stems when shipped to complainant in car PFE 97177 on 
March 25, 1955, but argues that the seedstems were of per- 
missible length for U. S. No. 1 grade on that date; that the 
seedstems had caused no “damage” within the meaning of the 
term as defined in 7 CFR § 51.574(e); and that the official 
shipping point certificate of March 25, listing the celery as 
U. S. No. 1 and its “Defects average within tolerance,” proves 
that the shipment met contract specifications as to grade and 
quality. 

Complainant submitted, by way of rebuttal, a certificate of 
inspection from the Canadian Department of Agriculture which 
showed that the celery in car PFE 97177 had been inspected in 
Toronto, Canada, on April 4-5, 1955, in accordance with the 
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official standards promulgated by the U. S. Department of 
Agriculture. This inspection certificate listed the (39) crates 
of 2-dozen size as having a range of 38% to 64%, averaging 
50%, seedstems, the (201) crates of 214-dozen size as having 
a range of 60% to 70%, average 66%, seedstems, the (75) 
crates of 3-dozen size as having a range of 22% to 67%, average 
43%, seedstems, and the (85) 5-dozen size crates as having 
no seedstems in evidence. The certificate contains the following 
conclusion: “Fails to grade U. S. No. 1 on account of seedstems.” 

It is noted from the Canadian certificate that 315 of the 
400 crates involved in this shipment contained seedstems in 
excess of those allowed under the U. S. Standards for U. S. No. 
1 grade. While much has been said by both parties as to whether 
such excess seedstems were present at time of billing or whether 
the excess developed in transit, it is unnecessary to decide this 
point. The Canadian inspection revealed that more than three- 
quarters of the carload showed seedstems at destination, aver- 
aging 58% in excess of the tolerance allowed under the U. S. 
Standards for U. S. No. 1 grade. If such condition existed at 
the time of billing, then the express terms of the contract were 
breached by respondent; and if such growth took place en 
route to Canada; then clearly such deterioration was abnormal 
and breached the implied warranty of suitable shipping con- 
dition. In either case it is concluded that respondent was guilty 
of breach of contract in failing to ship produce to complainant 
meeting the specifications of the contract between the parties. 


Having accepted the shipment, complainant is liable to re- 
spondent for the contract price of $1,180 less any provable 
damages sustained by complainant as the result of respondent’s 
breach. Complainant has paid the contract price to respondent 
and is therefore entitled to such damages as may have resulted 
from respondent’s breach of the contract. 

The measure of damages, where the receiver has accepted 
the goods, is the difference between the value of the goods 
actually delivered, at the time and place of delivery to the 
buyer, and the value the goods would have had at that time 
if they had met the specifications and warranties of the con- 
tract. Simon Siegel Co. v. McBride Produce Co., 12 A.D. 433. 

The Marketing Service report of the Canadian Department 
of Agriculture, for the week ending April 1, quoting wholesale 
to retail prices on imported fruit and vegetables in less than 
carload lots in Toronto, lists no prices for California celery. 
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The report for the week ending April 7 quotes sales of Cali- 
fornia standard crates of celery, 2-214-3-4, on April 4-5 at 
$5.50-$6.00 per crate. One week later, however, this same type 
celery was quoted at $4.50-$5.00 per crate. 


Obviously, for lack of information regarding the price of 
California celery in Toronto for the week including April 1, we 
cannot determine whether celery on that day was selling at the 
$5.50-$6.00 per crate level, the $4.50-$5.00 per crate price, or 
for some other price. In absence of such evidence, therefore, 
the f.o.b. contract price, plus freight and custom duty, is taken 
as the market value of celery meeting contract requirements 
in Toronto on April 1, 1955. The f.o.b. contract price of the 
celery in car PFE 97177 is $1,180, the freight from Delano, 
California, to Toronto, Canada, is $577.11 and the custom duty 
amounts to $113.55, for a total value of $1,870.66. 


The account of resale rendered by complainant is dated May 
10, 1955, and shows a gross return on the 400 crates of celery 
of $1,039. The dates of resale are not shown, but the amounts 
received are as follows: 

No. crates Price per crate Subtotal 
36 $5.25 $189.00 
19 5.00 95.00 
46 4.00 184.00 
39 3.00 117.00 
85 2.00 170.00 
88 1.75 154.00 
80 1.50 120.00 
7 — 10.00 


Total $1,039.00 


A letter from the Campbell’s Soup Co. is contained in the 
record, stating that in early April 1955, it offered complainant 
$1.50 per crate for the celery involved in this proceeding. In 
view of this offer and the prices subsequently obtained on resale 
by complainant, as well as the known presence of seedstems in 
the celery, it is concluded that the proceeds realized on resale 
is indicative of the value of the celery delivered to complainant 
in Toronto on April 1, 1955. 

The difference between the value of celery answering contract 
specifications, $1,870.66, and the value of the celery actually 
delivered, $1,039, is $831.66. Payments in the nature of refunds 
to complainant, in the amount of $319.05, reduce this sum to 
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$512.61. Complainant, however, should be allowed $24.87 for 
demurrage costs, which brings the total owed by respondent 
to $537.48. 

Respondent’s breach of contract is a violation of section 2 of 
the act. Reparation in the sum of $537.48 should be awarded 
to complainant, with interest. 








ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $537.48, with 
interest thereon at the rate of 5 percent per annum from 
May 1, 1955, until paid. 

The facts and circumstances set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 











(No. 5189) 






CARLO PANNO FRUIT COMPANY v. GRANADA PACKING HOUSE. 
PACA Docket No. 7100. Decided September 19, 1957. 






Failure to Pay—Default 





Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 







Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 









PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on May 31, 1957. 
Complainant seeks an award of reparation in the amount of 
of $2,706. 44, which is alleged to be the adjusted total purchase 
price of 1,460 crates of grapefruit sold and delivered to respond- 
ent during March 1957. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
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spondent on July 16, 1957. On that same date, a copy of the 
report of investigation was served upon complainant. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Carlo Panno, 
Peter Panno and Guy C. Panno, doing business as Carlo Panno 
Fruit Company, whose address is 4814 South Durfee Avenue, 
Pico, California. 


2. Respondent is an individual, Frank J. Belmont, doing 
business as Granada Packing House, whose address is 113-133 
East Walnut Avenue, Fullerton, California. At the time of the 
transactions complained of herein, respondent was licensed 
under the act. 


3. In the course of foreign commerce, complainant sold to 
respondent 1,460 wirebound crates of Marsh Seedless grape- 
fruit on the dates and at the prices indicated: 


Number of 

Date Crates Unit Price Invoice Price 

1957 
March 7 180 $1.88 $338.40 
March 8 166 1.85 807.10 
March 10 834 2.01 671.34 
March 13 184 1.82 334.88 
March 18 96 1.82 174.72 
March 14 834 1.83 611.22 
March 14 166 1,83 803.78 


Total $2,741.44 


4. On or about dates of sale, seven lots of grapefruit meet- 
ing the specifications of the contracts were delivered to, and 
accepted by, respondent at Fullerton, California. Respondent 
delivered the grapefruit, by truck, to Government facilities at 
Oakland, San Francisco, and Alameda, California, on contracts 
for export in foreign commerce. 
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5. The total purchase price of the seven lots of grapefruit 
is $2,741.44. By agreement of the parties this price was re- 
duced to $2,706.44, no part of which has been paid by respond- 
ent to complainant. 


6. The formal complaint was filed on May 31, 1957, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint as provided in the rules 
of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the adjusted total 
purchase price of the seven lots of grapefruit is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $2,706.44, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $2,706.44, with interest 
thereon at the rate of 5 percent per annum from April 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5190) 


D. L. P1azzA COMPANY v. MINNESOTA VALLEY WHOLESALE 
Grocery Co. PACA Docket No. 7107. Decided September 19, 
1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on June 14, 1957. Com- 
plainant seeks an award of reparation in the amount of $62.83, 
which is the alleged unpaid purchase price of 35 cartons of 
lettuce sold to respondent during February 1957. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on July 29, 1957. On that same date, a copy of the 
report of investigation was served upon complainant. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, D. L. Piazza Company, is a corporation 
whose address is 100 N. Seventh Street, Minneapolis, Minnesota. 


2. Respondent is an individual, Joe Mocol, doing business as 
Minnesota Valley Wholesale Grocery Co., whose address is 
1419 N. Front Street, Mankato, Minnesota. At the time of the 
transaction complained of herein, respondent was licensed under 
the act. 


3. On or about February 13, 1957, in the course of inter- 
state commerce, complainant sold to respondent 35 cartons of 
California lettuce, 214-dozen size, at $1.75 per carton, plus 
checking charges of 414¢ per carton, or a total purchase price 
of $62.83, delivered Minneapolis, Minnesota. 


4. On or about February 13, 1957, lettuce meeting the 
specifications of the contract, which had been shipped from 
Holtville, California, was delivered to, and accepted by, respond- 
ent at Minneapolis, Minnesota. 


5. The purchase price of the lettuce, including checking 
charges, is $62.83, no part of which has been paid by respond- 
ent to complainant. 
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6. The formal complaint was filed on June 14, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay to complainant the total purchase 
price of the lettuce is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $62.83, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $62.83, with interest thereon 
at the rate of 5 percent per annum from March 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5191) 


WEst INDIES FRUIT COMPANY v. BANANA SUPPLY Co. PACA 
Docket No. 6906. Decided September 19, 1957. 


Acceptance—Liability—Inadequate Defense 


In the absence of evidence to prove a breach of contract on the part of 
complainant, it is concluded that respondent, having accepted the ship- 
ment, is liable for the contract price. 


Complainant and respondent, pro se. Mr. Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Complainant filed an informal complaint on January 
26, 1956, and the formal complaint on October 4, 1956. Com- 
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plainant seeks an award of reparation in the amount of $399.11, 
which is alleged to be the balance of the purchase price of a 
carload of bananas sold to respondent in June 1955. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant on October 16, 1956. A copy 
of the complaint and a copy of the report of investigation were 
served upon respondent on October 18, 1956. 


Respondent filed an answer on November 2, 1956, denying 
that complainant delivered bananas meeting the contract 
specifications. 


Since the amount claimed did not exceed $500, the shortened 
method of procedure was followed as provided in section 47.20 
of the rules of practice. In accordance with such procedure, 
complainant filed an opening statement, respondent filed an 
answering statement, and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, West Indies Fruit Company, is a corporation 
whose post office address is Box 1940, Miami, Florida. 


2. Respondent is an individual, Conrad C. Constantine, Jr., 
doing business as Banana Supply Co., whose address is 102 
23rd Street, Galveston, Texas. At the time of the transaction 
complained of herein, respondent was licensed under the act. 


3. On or about June 27, 1955, in the course of foreign com- 
merce, complainant sold to respondent one carload of first class 
green bananas at $7.75 per hundred pounds, plus 8 cents per 
hundred pounds wharfage, f.o.b. point of entry, Galveston, Texas. 


4. On or about June 27, 1955, complainant delivered to re- 
spondent at Galveston car SFRD 15186 containing 21,700 pounds 
of first class green bananas which had arrived that day at Gal- 
veston from South America. On June 28, 1955, respondent un- 
loaded the bananas at Galveston and disposed of them. 


5. The purchase price of the carload of bananas, including 
wharfage of $17.36, is $1,699.11. Respondent made payments 
totaling $1,300, leaving a balance due and owing to complainant 
from respondent of $399.11. 


6. The informal complaint was filed on January 26, 1956, 
which was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


Complainant presented evidence showing that on June 27, 
1955, its sales manager, Ben E. Klein, contracted to sell to re- 
spondent 21,700 pounds of first class green bananas at the agreed 
price of $7.75 per hundredweight, plus wharfage, f.o.b. Gal- 
veston, Texas; that complainant loaded 21,700 pounds of first 
class green bananas in car SFRD 15186; that respondent was 
present at the time of loading but made no complaint concern- 
ing the fruit; and that respondent accepted, unloaded and dis- 
posed of the fruit. 


Respondent states that on or about June 23, 1955, he ordered 
from Klein one carload of first class green bananas due to 
arrive at Galveston on Monday, June 27, at $8 per hundred- 
weight but that on June 27, 1955, Klein told him one carload 
of turning bananas at $7.75 per hundredweight had been sub- 
stituted for the bananas ordered by respondent because the 
boatload had arrived with over 20 percent ripe fruit. Respond- 
ent denies that either he or his employees inspected the bananas 
at the time of loading. According to respondent, he first saw 
the bananas in the car at 7 a.m. on June 28, 1955, and they 


were “ripes and rejects”; and that Klein was notified of the 
condition of the bananas on June 28, and he promised that day 
and also the next day to inspect the fruit but he did not do so. 


There appears to be no dispute that the contract was for 
first class green bananas. There is a dispute, however, with 
respect to the price. Complainant states that the price for 
which respondent was invoiced, $7.75 per hundredweight, was 
the same charged all of complainant’s customers for green fruit. 
The only written evidence of the contract is the invoice dated 
June 27, 1955, which states the price to be $7.75 per hundred- 
weight. It is concluded that this was the price agreed upon. 


Since respondent accepted the bananas by unloading and dis- 
posing of them, he is liable for the agreed price, less any 
provable damages sustained by reason of a breach on com- 
plainant’s part. Respondent had the burden of proving both 
the breach and the damages. Complainant states that the 
bananas delivered to respondent were first class green bananas 
and that it sold similar loads from the same cargo to other 
buyers and there were no complaints. There is no evidence, 
other than respondent’s own statement, that the bananas were 
not in accordance with the contract. Such statement is not 
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sufficient to prove a breach of contract on the part of com. 
plainant. But even if a breach had been established, there is © 
no proof of the damages sustained. The general measure of © 
damages for a breach of warranty as to quality is the difference 
between the value of the commodity delivered and the value the | 
commodity would have had if it had been as warranted. Re | 
spondent offered no evidence of the value of the bananas actually 
received. He does not state what disposition he made of the 
bananas. In a letter to the Department dated February 10, 1956, 
respondent refers to various loads of bananas purchased from 
complainant and states that a loss of $337.63 was sustained on 
one carload. Whether it was the carload involved in this pro- 
ceeding is not stated, nor is it stated how the loss was computed, 


The failure of respondent to pay to complainant the balance 
of the purchase price of the bananas is in violation of section 2 
of the act. Reparation should be awarded to complainant in the 
amount of $399.11, with interest. 
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ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $399.11, with 
interest thereon at the rate of 5 percent per annum from July 
1, 1955, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. I 


(No. 5192) 


ZIMEL FARMS OF TEXAS v. BISESI FRUIT Co. PACA Docket No. 
7104. Decided September 19, 1957. 


— “> rs, 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of t 
the facts alleged in the complaint. t 


Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on July 8, 1957. Com- 
plainant seeks an award of reparation in the amount of 
$1,328.70, which is alleged to be the unpaid purchase price of a 
truckload of lettuce sold to respondent during April 1957. 


«A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on July 29, 1957. On that same date, a copy of the 
report of investigation was served upon complainant. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a corporation, Zimel Fruit Company, Inc., 
doing business as Zimel Farms of Texas, whose address is 
Box N, North Uvalde, Texas. 


2. Respondent is an individual, Domenic Bisesi, doing busi- 
ness as Bisesi Fruit Co., whose address is 37-39 French Market 
Place, New Orleans, Louisiana. At the time of the transaction 
complained of herein, respondent was licensed under the act. 


8. On or about April 23, 1957, in the course of interstate 
commerce, complainant sold to respondent 618 cartons of Silver 
Spur brand lettuce, 2-dozen size, at $2.00 per carton, plus 15¢ per 
carton vacuum cooling, or a total purchase price of $1,328.70, 
f.o.b. shipping point. 

4. On or about April 24, 1957, lettuce meeting the specifica- 


tions of the contract was shipped by complainant on respondent’s 
truck from a loading point in the State of Texas to New Orleans, 


Louisiana. 
5. Respondent accepted the truckload of lettuce but has failed 
to pay to complainant any part of the purchase price of $1,328.70. 


6. The formal complaint was filed on July 8, 1957, which was 
within 9 months after the cause of action accrued. 
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CONCLUSIONS 

The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the agreed purchase 
price of the truckload of lettuce is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount of 
$1,328.10, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,328.70, with interest thereon 
at the rate of 5 percent per annum from May 1, 1957, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5193) 


DEKLE POTATO COMPANY, INC. v. ZEIDENSTEIN Bros. PACA 
Docket No. 6887. Decided September 27, 1957. 


Rejection Without Reasonable Cause—Damages 


Respondent rejected the shipment without reasonable cause and is liable 
to complainant for damages amounting to the difference between the 
contract price and the proceeds realized from resale less expense. 


Complainant pro se. Mr. A. N. Brockway, of Pittsburgh, Pennsylvania, for 
respondent. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). The formal complaint was filed on August 8, 1956. Com- 
plainant seeks to recover $350.89, which sum allegedly represents 
the loss sustained on a carload of potatoes, WFEX 65232, sold 
to respondent on May 14, 1956, and resold by complainant for 
respondent’s account after the shipment was rejected by respond- 
ent on or about May 21, 1956. 
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A copy of the report of investigation made by the Department 
was served upon complainant on September 14, 1956. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on September 12, 1956. 


Respondent filed an answer on September 27, 1956, in which 
it admits the contract between the parties but alleges a breach of 
such contract on the part of complainant in that the potatoes 
shipped were not the brand specified in the contract, and asserts 
that its rejection was therefore proper. The answer further alleges 
that the Gulf Produce Company, not complainant, appears to be 
the real party in interest in this proceeding; accordingly, respond- 
ent questions the right of Dekle Potato Company, Inc., to appear 
as complainant before the Secretary. 


Since the amount in dispute is less than $500, the issues are 
determined under the shortened method of procedure provided 
under section 47.20 of the rules of practice. Pursuant thereto 
complainant filed an opening statement, respondent filed an an- 
swering statement and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Dekle Potato Company, Inc., is a corporation 
whose address is 600 North Water Street, Mobile, Alabama. 


2. Respondent is a partnership composed of Hyman Zeiden- 
stein, Oscar Zeidenstein, Max Zeidenstein and William Zeiden- 
stein, doing business as Zeidenstein Bros., whose address is 1900 
Pennsylvania Avenue, Pittsburgh, Pennsylvania. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


8. On or about May 14, 1956, in the course of interstate com- 
merce, and acting through the brokerage firm of American Na- 
tional Foods, Inc., of Pittsburgh, Pennsylvania, complainant con- 
tracted to sell to respondent one carload of Gulf brand, U. S. No. 
1, Size A, washed round red potatoes contained in 600 50-pound 
sacks, at $5.15 per cwt., f.o.b. Foley, Alabama, plus $30 precool- 
ing, for a total of $1,575. 


4. On or about May 14, 1956, pursuant to the foregoing con- 
tract, complainant shipped 600 50-pound sacks of washed round 
red potatoes in car WFEX 65232 from Foley, Alabama, to re- 
spondent at Pittsburgh, Pennsylvania. The carload of potatoes 
was officially inspected on May 14, at shipping point, Foley, Ala- 
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bama, and the following excerpt is taken from the certificate 
which was issued at that time: 


“Car: WFEX 65232 


“Products: Washed Potatoes (Round Red) in burlap sacks. 
Branded ‘Bama’s Best’, U. S. No. 1, 50 Ibs. net or ‘Falcon’ 
brand, 50 Ibs. net. Loaders count 600 sacks. 


“Grade: U. S. No. 1, Size A.” 


5. Car WFEX 65232 arrived in Pittsburgh on or about Satur- 
day, May 19, 1956, at 12:05 a.m. A notice of the car’s arrival 
was mailed to respondent by the carrier (the Pennsylvania Rail- 
road) at 1:00 p.m. on the same day. On May 21, the Pennsyl- 
vania Railroad station agent at Pittsburgh wired complainant that 
respondent had rejected the shipment. 


6. An official inspection on behalf of the Gulf Produce Com- 
pany was secured by complainant on the shipment in Pittsburgh 
on May 21. The results of that inspection, in part, are as follows: 

“Products: Round Red potatoes in new burlap sacks printed 
‘Bama’s Best Brand, U. S. No. 1, 50 lbs. net, Dekle Potato 
Co.’ or ‘Falcon Brand, 50 Ibs. net, Atmore, Ala.’ Applicant’s 
count 650 sacks. 

“Grade: Each lot: U.S. No. 1, Size A.” 


7. On May 22, 1956, complainant resold the potatoes in car 
WFEX 65232 to Consumers Produce Co., Inc., Pittsburgh, Penn- 
sylvania, for net proceeds of $1,234.11, or $340.89 less than the 
contract purchase price. On the same day complainant notified 
respondent by wire of the resale, and stated that it (complainant) 
would look to respondent for any loss incurred on resale. 


8. Respondent has made no payment to complainant on ac- 
count of this transaction. 


9. The formal complaint was filed on August 8, 1956, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


It is undisputed that complainant agreed to sell, and respondent 
agreed to buy, 600 50-pound sacks of U. S. No. 1, Size A, round 
red potatoes, at $5.15 per hundredweight, f.o.b. Foley, Alabama, 
plus $30 for precooling, for a total of $1,575. Respondent con- 
tends, however, that the contract between the parties further 
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provided that the shipment was to consist of Gulf brand potatoes 
and that complainant’s action in shipping Falcon and Bama’s 
Best brands was a violation of the contract terms which justified 
respondent’s rejection of the carload. 


The contract between the parties for the sale of the potatoes 
in question was negotiated by American National Foods, Inc., 
of Pittsburgh, Pennsylvania, which thereafter issued its Standard 
Memorandum of Sale dated May 14, 1956. The relevant portion 
of this document is as follows: 


“One (1) car—50# burlap bags—Gulf Brand—U. S. #1, 
Ayes, washed * * * potatoes * * *.” 


C. H. Boon, branch manager of American National Foods, Inc., 
referring to the transaction in a letter dated August 27, 1956 and 
addressed to the Department, stated that during his negotiations 
with complainant-seller no brand was mentioned; that past quo- 
tations and sales for complainant had involved Gulf brand; that 
he had assumed that this transaction also was for that brand; 
and that acting on this assumption, he quoted the potatoes to 
respondent as Gulf brand and confirmed this in his written mem- 
orandum of sale. 


In the light of these events and stripped to its essentials, this 
transaction appears to have been an offer of U. S. No. 1, Grade A 
potatoes, for sale to a buyer who appears to have wanted that 
grade and size potato. In its subsequent shipment in fulfillment 
of the contract, all specifications contained therein were followed 
by complainant in every detail except as to brand, as evidenced 
by the inspection certificates at shipping and destination points. 
It is noted that at the time of the sale the brand name was men- 
tioned by the seller’s broker; such brand was not requested by 
the buyer. The brand seems to have been incidental to all other 
factors in the sale, and while included as a term of the contract 
by virtue of the broker’s representations, it is not shown or even 
claimed by respondent to have been a material one. No evidence 
is offered by respondent to show that Gulf brand was established 
as a premium brand on the market, or that it was unique in any 
way. It is therefore concluded that the failure to ship Gulf brand 
potatoes was not a material breach justifying rejection of the 
shipment, (see Wesco Foods Co. v. Frank J. Crivella & Co., 7 
A.D. 1075) and respondent’s action in so doing was without 
reasonable cause and in violation of section 2 of the act. 


In an action by the seller for rejection of produce without 
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reasonable cause, the general measure of damages is the differ- 
ence between the contract price and the proceeds realized from a 
prompt and proper resale. In such event the seller is also entitled 
to recover proper expenses incurred in the resale. 

The contract price in this transaction is $1,575. It appears 
that complainant promptly and properly resold the carload of 
potatoes with which we are here concerned for a gross of $1,680. 
Proper expenses in connection with the resale, in the amount of 
$445.89, should be deducted from the gross resale price, leaving 
a net resale price of $1,234.11 for the carlot. The $10 inspection 
fee is not allowed, since this is considered as being a cost of 
procuring evidence. Complainant is therefore entitled to recover 
$340.89, being the difference between the contract price of 600 
bags of potatoes in the amount of $1,575 and the net resale 
proceeds of $1,234.11. From this sum should be deducted $1.00, 
however, as nominal damages for complainant’s breach of con- 
tract in not shipping Gulf brand as specified in the contract. This 
sum is awarded in recognition of such breach but the amount is 
restricted due to lack of proof of damage in a larger amount. 
Reparation in the amount of $339.89, plus interest, should there- 
fore be awarded complainant in connection with this transaction. 

Respondent’s pleadings raise the question of complainant’s right 
to appear as the real party in interest in this proceeding. It alleges 
that Gulf Produce Co., and not complainant, owned and shipped 
the potatoes which were the subject of the sale. We hold that this 
question has no merit, since the record reveals a principal and 
agent relationship existing between complainant and the Gulf 
Produce Co., whereby complainant as agent was liable to the Gulf 
Produce Co. as principal for collection and/or payment of all 
produce sold for the principal by the agent. Any failure of com- 
plainant to collect on a contract, as here, meant that the ultimate 
loss, as between him and the Gulf Produce Co., would be absorbed 
by complainant under the agency agreement. It is concluded that 
under these circumstances complainant is the real party in interest 
and as such entitled to appear as complainant in this proceeding. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $339.89, plus interest 
at the rate of 5 percent per annum from June 1, 1956, until paid. 

Copies of this order shall be served on the parties and the facts 
and circumstances shall be published. 
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(No. 5194) 


E. H. GLUECK & Co. v. FRANKLIN PRODUCE EXCHANGE, INC. PACA 
Docket No. 6851. Decided September 27, 1957. 


Failure to Pay—Defense 


Respondent failed to sustain its burden of proof on the matters alleged in 
its answer and reparation is awarded to complainant. 


Complainant and respondent, pro se. Mr. Champe T. Broaddus, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). Complainant filed a formal complaint on June 11, 1956, 
against respondent to recover $525, the purchase price of two 
shipments of horseradish roots sold and delivered to respondent 
in October 1955. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent July 11, 1956. 
A copy of the report of investigation was served on complainant 
June 23, 1956. A supplemental report of investigation, made pur- 
suant to section 47.7 of the rules of practice, was served on re- 
spondent February 18, 1957, and on complainant February 14, 
1957. 


Respondent filed a letter which was accepted as an answer. 
Respondent stated therein that it informed complainant that it 
could not use the horseradish roots and that complainant in- 
structed respondent to dispose of them as advantageously as pos- 
sible for complainant’s account. Respondent further stated that 
complainant agreed to replace the order, which it failed to do. 


Although the amount involved herein is more than $500, neither 
party made timely request for an oral hearing. Therefore, evi- 
dence was submitted in accordance with the shortened method of 
procedure set forth in section 47.20 of the rules of practice. Com- 
plainant filed no opening statement. Respondent requested that its 
answer be considered as an answering statement. 
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FINDINGS OF FACT 


1. Complainant, E. H. Glueck & Co., is a corporation whose 
post office address is 79 Produce Row, St. Louis 6, Missouri. 


2. Respondent, Franklin Produce Exchange, Inc., is a cor- 
poration whose post office address is 204 Franklin Street, New 
York 13, New York. At the time of the transaction involved 
herein, respondent was licensed under the act. 


8. On or about October 18, 1955, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
38 bags of horseradish roots. The dates of shipment, quantity, 
grade, and price per bag, f.o.b. St. Louis, Missouri, are as follows: 


Date Quantity Grade Unit Price Total 
Oct. 19. 1955 18 100-pound bags No. 1 $15.00 $270.00 
Oct. 21, 1955 8 100-pound bags Select 18.00 144.00 
Oct. 21, 1955 12 50-pound bags Select 9.25 111.00 


Total $525.00 


4. Horseradish roots meeting the specifications of the contract 
were shipped by rail from St. Louis, Missouri, to respondent at 
St. John’s Park, New York City, New York, pursuant to respond- 
ent’s instructions, and upon arrival were accepted by respondent. 


5. The total purchase price of the 38 bags of horseradish 
roots is $525, no part of which has been paid by respondent to 
complainant. 


6. The formal complaint was filed June 1, 1956, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


No issue arises with respect to the contract or the shipment or 
delivery of the horseradish roots to respondent. Nor is it ques- 
tioned that the shipment was made in the manner and to the 
destination directed. Respondent’s position appears to be that 
the produce was rotten at the time of delivery and that the con- 
tract was subsequently modified from one of purchase to one of 
consignment and sale for complainant’s account. 

The evidence shows that the produce was shipped on the dates 
alleged. It further shows that delivery was made to respondent 
on October 28 and November 1 following. If the horseradish roots 
were defective, respondent had a duty to give notice thereof to 
complainant within a reasonable time. This respondent failed to 
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do. It is not contended that respondent made any objection to the 
condition of the roots prior to December 14 following. There is 
evidence that on November 8, respondent attempted to order ad- 
ditional horseradish roots from complainant, but that complain- 
ant refused to make further shipments because of respondent’s 
failure to pay for the prior orders. Respondent made no objec- 
tion to the October shipments on November 8. Respondent has 
not shown that the produce was defective in any respect at the 
time of delivery. Even if it were shown that the produce was in 
unmerchantable condition several days after delivery, the same 
would not constitute a defense. Sea Island Vegetables, Inc. V. 
Chabot Bros., Inc., 8 A.D. 323. There is no evidence of any con- 
tract modification beyond respondent’s bare statement thereof. 
Respondent has failed to sustain its burden of proof on the de- 
fensive matters alleged in its answer. 


The failure of respondent to pay promptly to complainant the 
total purchase price of the horseradish roots is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $525, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $525, with interest thereon at 
the rate of 5 percent per annum from December 1, 1955, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5195) 


A. WILSON, INC. v. CHAS. CUTTONE COMPANY. PACA Docket No. 
6679. Decided September 27, 1957. 


Insufficient Evidence—Dismissal 


Complainant failed to sustain the burden of proving the allegations of the 
complaint and the complaint is dismissed. 


Complainant and respondent, pro se. Mr. John C. Chernauskas, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


a. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). The formal complaint was filed on November 18, 1955 and 
alleges that complainant sold and delivered to respondent a truck- 
load of watermelons and that respondent has failed and refused 
to pay the purchase price thereof. Complainant seeks reparation 
in the amount of $924.04, the purchase price of the watermelons. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on December 
12, 1955. A copy of the report of investigation was served upon 
complainant on December 16, 1955. Respondent filed an answer 
to the formal complaint on January 3, 1956, wherein he generally 
denied liability and alleged further that upon arrival of the water- 
melons he had wired complainant and complained that said water- 
melons were cooked and bruised and were not of the quality 
specified in the contract. 


Although the amount of reparation sought exceeded $500, the 
respondent failed to request an oral hearing and, therefore, the 
issues are determined under the shortened method of procedure 
provided for in section 47.20 of the rules of practice. Neither 
complainant nor respondent filed the appropriate opening state- 
ment, answering statement, or statement in reply. 


FINDINGS OF FACT 


1. Complainant, A. Wilson, Inc., is a corporation whose ad- 
dress is P. O. Box 451, Vincennes, Indiana. 


2. Respondent, Charles Joseph Cuttone, is an individual trad- 
ing as Chas. Cuttone Company whose address is 42 South Water 
Market, Chicago, Illinois. At the time of the transaction involved 
herein, respondent was licensed under the act. 


8. On or about August 7, 1955, in the course of interstate 
commerce, complainant sold to respondent a truckload of 35,540 
pounds of watermelons at an agreed price of $2.60 per cwt., de- 
livered at respondent’s place of business. Payment of the purchase 
price amounting to $924.04 was to be made upon delivery of the 
watermelons to respondent. 

4. The evidence of record is insufficient to establish the terms 


and conditions of the contract or the quality, condition, and dis- 
position of the watermelons after delivery to respondent. 
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5. The formal complaint was filed on November 18, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Although the amount of reparation sought herein exceeded $500, 
respondent failed to request an oral hearing and, therefore, the 
issues are determined under the shortened method of procedure 
provided for in section 47.20 of the rules of practice. 


Although the complainant was given ample opportunity, it failed 
to submit an opening statement. Respondent also failed to submit 
an answering statement. Accordingly, under the rules of practice, 
the only evidence in the record is that contained in the Depart- 
ment’s report of investigation. This evidence consists of a single 
letter from the Regulatory Branch of this Department to com- 
plainant advising complainant of the results of the Department’s 
investigation of the matter in question. This letter is insufficient 
in itself to support the allegations set forth in the complaint. 
Accordingly, it is our conclusion the complainant has failed to 
sustain its burden of proving the allegations of the complaint, 
and, therefore, said complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 5196) 


R. Dixon & Co., INC. v. JOSEPH SPAGNOLA. PACA Docket No. 
6828. Decided September 30, 1957. 


Undisputed Amount 


Respondent is directed to pay to complainant the undisputed amount of com- 
plainant’s claim. 


Mr. David Siskind, of New York, New York, for complainant. Mr. Louis 
Shron, of New York, New York, for respondent. Mr. Champe T. 
Broaddus, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed on May 15, 1956, complainant, 
R. Dixon & Co., Inc., 202 Franklin Street, New York, New York, 
seeks an award of reparation in the amount of $3,178.25, rep- 
resenting the alleged unpaid purchase price of five truckloads of 
bananas sold and delivered to respondent during the months of 
November and December 1955 and January 1956. The amount 
sought as reparation includes a protest charge of $2.52 on a 
check respondent furnished complainant which was returned un- 
paid. The respondent is Joseph Spagnola, an individual, whose 
address is 450 - 17th Avenue, Paterson, New Jersey. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on June 15, 
1956. A copy of the Department’s report of investigation was 
served upon complainant on June 14, 1956. 


On August 12, 1957, respondent filed an amended answer ad- 
mitting receipt of the five truckloads of bananas from complain- 
ant but alleging, as to each truckload, that the price per pound 


was less in each instance than the price alleged by complainant. 
In addition, the amended answer alleges that respondent is en- 
titled to certain credits arising from other transactions between 
the parties. A computation made on the basis of the amount 
sought in the complaint, the amount of liability admitted and the 
total of credits sought in the amended answer, shows an admission 
of liability on the part of respondent in the sum of $1,355.08 which 
may be treated as an undisputed amount. Complainant has re- 
quested the issuance of an order awarding reparation to it for 
this part of its claim. 


Section 7(a) of the act provides that “If, after the respondent 
has filed his answer to the complaint, it appears therein that the 
respondent has admitted liability for a portion of the amount 
claimed in the complaint as damages, the Secretary . .. may 
issue an order directing the respondent to pay to the complainant 
the undisputed amount on or before the date fixed in the order, 
leaving the respondent’s liability for the disputed amount for 
subsequent determination. The remaining disputed amount shall 
be determined in the same manner and under the same procedure 
as it would have been determined if no order had been issued by 
the Secretary with respect to the undisputed sum y, 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation, and as an undisputed amount, 
$1,355.08, plus interest thereon at the rate of 5 percent per annum 
from February 1, 1956, until paid. 

Respondent’s liability for the remaining disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as would have been the case if no order for 
payment of such undisputed amount had been issued. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 5197) 


PACA Docket No. 6962. Dismissed September 5, 1957, by Thomas 
J. Flavin, Judicial Officer. 


(No. 5198) 


PACA Docket No. 6967. Dismissed September 5, 1957, by Thomas 
J. Flavin, Judicial Officer. 


(No. 5199) 


PACA Docket No. 7068. Dismissed September 25, 1957, by Thomas 
J. Flavin, Judicial Officer. 


(No. 5200) 


PACA Docket No. 7045. Dismissed September 27, 1957, by Thomas 
J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 5201) 


SAMUEL LEWIN v. JOSEPH BoyKo. PACA Docket No. 7078. Order 
issued September 12, 1957, by Thomas J. Flavin, Judicial Officer. 





